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IN’ THE 


United States Court of Appeals 

District of Columbia 


APRIL TERM, 1947 


No. 9633 


REBECCA STEIN, Appellant 

v. 

AARON STEIN, Appellee 


BRIEF FOR APPELLANT 


Jurisdictional Statement 

Rebecca Stein appeals from a judgment of the District 
Court of the United States for the District of Columbia 
awarding her husband an absolute divorce on the ground 
of voluntary separation from bed and board for five con¬ 
secutive years without cohabitation. The District Court 
had jurisdiction under the District of Columbia Code (1940 
ed.), Title 16, Section 403. This Court has jurisdiction to 
review the judgment under the provisions of Title 17, Sec¬ 
tion 101, District of Columbia Code (1940 ed.). 

Statement of the Case 

Rebecca Stein, the appellant, and Aaron Stein, the appel¬ 
lee, were married in Chicago on August 27, 1917 (Joint 
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App. 6). They have two sons, one born in 1923 and one born 
in 1925 (Joint App. 7, 8,12). Between 1937 and 1940 Aaron 
Stein went from Chicago to Washington on several occa¬ 
sions to work (Joint App. 8, 12). On June 1, 1940, he left 
Chicago for Washington, where he took a Civil Service job 
with the Government as an engineer (Joint App. 7,11). Mr. 
Stein never asked his wife to come to Washington to make 
a home (Joint App. 8), and he never returned to Chicago 
(Joint App. 9). Mrs. Stein never visited Mr. Stein in Wash¬ 
ington (Joint App. 9,10) and they never met anywhere else 
between June 1940 and the time of the trial (Joint App. 9). 

Mr. Stein testified that he left Chicago in June 1940 be¬ 
cause his wife had been “nagging” him for some time and 
had become “unbearable” (Joint App. 7-8, 9). The young¬ 
est son, Ralph B. Stein, testified that his father was “very 
ununderstanding towards my Mother” for some time prior 
to his departure in J une 1940 and that on the day of his de¬ 
parture, without provocation, “he raged through the house, 
and he said many times that he was through; he was leav¬ 
ing” (Joint App. 26, 27). Mrs. Stein testified that although 
there had been arguments between Mr. Stein and herself, 
as in every family, there was no particular problem between 
them at the time he left and that he left in order to get a 
job in Washington (Joint App. 11-12, 19, 9). Mr. and Mrs. 
Stein had sexual relations within a few days prior to June 
1, 1940 (Joint App. 19). 

After he came to Washington on June 1, 1940, Mr. Stein 
communicated with Mrs. Stein (Joint App. 8), voluntarily 
and regularly sent her $100 a month while the children 
were at home and $60 a month after the sons entered the 
Merchant Marine (Joint App. 9-10). In addition, he sent 
extra money when there was illness and for extra occasions 
(Joint App. 10). He corresponded with the children regu¬ 
larly (Joint App. 8) and visited with them (Joint App. 9). 
On March 20, 1944, he filed in the United States District 
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Court for the District of Columbia (Civil Action 23527) a 
verified complaint for absolute divorce on the ground of two 
years’ desertion in which he alleged under oath the follow¬ 
ing: 

“4. Plaintiff avers that at all times he conducted and 
demeaned himself as a faithful and dutiful husband 
and father, but notwithstanding, the defendant com¬ 
menced a systematic course of cruel treatment of the 
plaintiff, in that she constantly nagged the plaintiff; 
that she would always find fault with the plaintiff 
without any provocation or just cause; that she at¬ 
tempted to turn her children against the plaintiff; that 
she refused to cohabit with the plaintiff and otherwise 
carry on her marital duties. 

“5. That by reason of the aforesaid cruel treatment 
and by reason of the defendant’s refusal to cohabit with 
the plaintiff, it became physically and mentally imprac¬ 
ticable for him to discharge properly the marital duties 
imposed upon him, and because of the resulting physi¬ 
cal and mental suffering, the plaintitf was compelled 
on, to-wit, June 1,1940, to leave the defendant; that the 
aforesaid desertion by the defendant took place while 
the parties were residing at Chicago, Illinois.” 

After Mr. Stein left for Washington, Mrs. Stein corres¬ 
ponded with him about normal family topics, particularly 
the children (Joint App. 12) and hinted that it was time for 
him to come home (Joint App. 13). Mrs. Stein also asked 
her son Ralph, on several occasions when he was visiting his 
father in Washington, to ask Mr. Stein to return and re-es¬ 
tablish the home (Joint App. 13-14,17-18). Ralph Stein vis¬ 
ited his father during the early part of each of the years 
1942,1943 and 1944, and on each occasion stated that he had 
a message from Mrs. Stein, that Mrs. Stein wanted him to 
return and re-establish the family. On each occasion Mr. 
Stein said he would not do so (Joint App. 27-28). Ralph 
Stein also testified “That my brother was in Washington 
and attempted to establish family bonds with my father on 
the same premises that I had, and to my knowledge he was 
not successful” (Joint App. 2S). In the Fall of 1943 Mrs. 
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Stein directed her attorney to write to Mr. Stein and try to 
effect a reconciliation (Joint App. 14-15, 16). Mrs. Stein's 
attorney wrote such a letter (Joint App. 23), and although 
Mr. Stein received it (Joint App. 15) it did not bring the 
desired results (Joint App. 15). 

There was never any agreement between Mr. and Mrs. 
Stein either before or after June 1, 1940, that they should 
either separate or continue to live apart (Joint App. 16). 

On August 21, 1945, Aaron Stein filed his complaint for 
an absolute divorce on the grounds of five years voluntary 
separation (Joint App. 1) Mrs. Stein answered and filed a 
counterclaim for separate maintenance on February 28, 
1946 (Joint App. 3). The case came to trial on March 20, 
1947, and on March 26, 1947, the Court granted Mr. Stein 
an absolute divorce upon the grounds of voluntary separa¬ 
tion from bed and board for five consecutive years without 
cohabitation (Joint App. 29). The Court’s Memorandum 
stated (Joint App. 29): 

“I have no doubt that the plaintiff walked out on the 

defendant-and that the separation thus begun was 

not voluntary - - - but I conclude and so find - - - 
despite deposition of son - - - that it was acquiesced 
in by the defendant - - - and has been throughout the 
years.” 


Statutes Involved 

D. C. Code (1940), Title 16, Sec. 403— Causes for 
divorce a vinculo and for divorce a mensa et 
thoro and for annulling marriages. 

A divorce from the bond of marriage • * * may be 
granted for * # * voluntary separation from bed and board 
for five consecutive years without cohabitation * * * . (Act 
of August 7,1935, 49 Stat. 539, ch. 453, Sec. 1.) 


Statement of Points 


1. The District of Columbia “voluntary separation” 
statute only authorizes divorce when both parties agree to 
live apart for five consecutive years. 

2. The lower Court erred in denying the defendant’s 
motion to dismiss made at the conclusion of plaintiff’s case 
since the burden was on the plaintiff to establish that the 
involuntary separation had become voluntary, and he had 
adduced no affirmative evidence to support such finding. 

3. The Court erred in finding that the defendant acqui¬ 
esced in the separation from her husband and that the par¬ 
ties were voluntarily separated for five years. 

Summary of Argument 

The District of Columbia “voluntary separation” statute 
only authorizes divorce when both parties agree to live 
apart for five consecutive years or voluntarily acquiesce 
in separation for such period. In this case the parties did 
not agree to separate and at the outset the separation was 
involuntary on the appellant’s side since her husband de¬ 
serted her. While this fact did not as a matter of law 
require that the husband’s complaint for divorce be dis¬ 
missed, it placed the burden on the husband of establishing 
that the separation, which was involuntary at its inception, 
had become voluntary on his wife’s side for at least five 
years before his complaint was filed. This the husband 
failed to prove by any affirmative evidence. The lower 
Court should, therefore, have granted the wife’s motion 
to dismiss made at the conclusion of the husband’s case. 
The lower Court’s failure to do so was clearly erroneous 
and requires a reversal of the judgment. 


Even if it be assumed arguendo that the Court properly 
denied the wife’s motion to dismiss, nevertheless it was 
clearly erroneous for the Court to find ultimately that the 
wife acquiesced in the separation since the overwhelming 
weight of the evidence is to the contrary. The record shows 
four separate and unequivocal attempts on the part of the 
wife within the five year period to have her husband return 
and re-establish the family. It also shows the background 
against which these requests were made to be such that 
they were reasonably calculated to achieve their purpose. 
Since there was no affirmative evidence to show acquies¬ 
cence by the wife and no question as to the credibility of the 
witnesses, it must be concluded that the Court reached its 
finding of acquiescence by the wife by substituting its judg¬ 
ment for that of the wife as to the wisdom of the means 
employed by the wife in effecting a reconciliation. This it 
had no right to do. Whatever the Court’s motivation, its 
finding is against the great weight of the evidence and 
requires that the judgment be reversed with directions to 
dismiss the complaint. 


Argument 

I 

The District of Columbia “voluntary separation” statute, 
only authorizes divorce when both parties agree to live 
apart for five consecutive years. 

This Court has had occasion to interpret the District of 
Columbia “voluntary separation” statute in a series of 
cases arising since the passage of the Act. Initially, it held 
that if both parties voluntarily and continuously acquiesce 
in separation during five years, the statute authorizes 
divorce even though the separation was originally invol¬ 
untary on one side. Parks v. Parks, 73 App. D. C. 93, 116 
F. (2d) 556. Later, the Court held that if either party does 
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not voluntarily and continuously acquiesce in separation 
during five years, the statute does not authorize divorce 
even though the separation was originally voluntary on 
both sides. Bowers v. Bowers, 79 App. D. C. 146, 143 F. 
(2d) 158. Finally, the Court has held that, notwithstanding 
its comment in several cases (Parks v. Parks, supra; Boyce 
v. Boyce, 80 App. D. C. 355, 153 F. (2d) 229; and Buford v. 

Buford, 81 App. D. C.,156 F. (2d) 567, 74 Wash. Law 

Rep. 924) that the “ voluntary separation” statute was “in¬ 
tended to permit the legal ending of marriages which have 
ceased to exist in fact,” the District Court may put a legal 
end to marriages which no longer exist in fact only in those 
cases where the separation has been “continuously volun¬ 
tary on the part of both husband and wife for the statu¬ 
tory period.” Martin v. Martin, 81 App. D. C.,160 

F. (2d) 20, 22, 75 Wash. Law Rep. 386, 387-388. And, the 
Court has explained, “the very word ‘voluntary’ connotes 
an agreement, and unless the parties agree to live apart 
the separation cannot be voluntary.” (Ibid). 

It is plain, therefore, that irrespective of how a separa¬ 
tion commenced it must continue for a period of at least 
five consecutive years by agreement of both the parties 
before a divorce is authorized under the voluntary sepa¬ 
ration statute. 


n 

The lower Court erred in denying the defendant’s motion 
to dismiss made at the conclusion of plaintiffs case since 
the burden was on the plaintiff to establish that the invol¬ 
untary separation had become voluntary and he had ad¬ 
duced no affirmative evidence to support such finding. 

Although the character of a separation at the outset is 
not, as a matter of law, determinative of the right of the 
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moving party to a divorce, it is of crucial importance in 
determining as a matter of fact whether a separation has 
been agreed to by both parties for the statutory period 
and which of the parties has the burden of persuasion in a 
particular situation. Thus, this Court has held that the 
spouse who contends that a voluntary separation ceased 
to be voluntary should have the burden of proving his 
contention. Bowers v. Bowers, supra. The converse of 
this rule should be equally applicable, namely, that the 
party who contends that an involuntary separation has 
become voluntary should have the burden of proving his 
contention. Lilienthal v. United States, 97 U. S. 237, Omaha 
Hotel Co. v. Wade, 97 U. S. 17. 

In the case at bar, as the Trial Court found (Joint App. 
29), the appellee “walked out” on the appellant (Joint 
App. 29), and the separation thus begun was not “volun¬ 
tary”. The appellee should, therefore, have been required 
to establish that the involuntary separation became volun¬ 
tary at least five years before his complaint was filed. 
Parks v. Parks, supra, Buford v. Buford, supra. At the 
conclusion of the appellee’s case the appellant made a mo¬ 
tion to dismiss, which the Court denied (Joint App. 10-11). 
At that point it was fair to say of the record, as this Court 
stated in the Butler case, “there is no indication that she at 
any time willingly accepted or acquiesced in the separa¬ 
tion.” Butler v. Butler, 80 App. D. C. 355, 154 F. (2d) 
203. The most that the appellee had established was that 
he had “walked out” on his wife and family (Joint App. 
29); that they had not visited or seen each other for over 
five years (Joint App. 9), that they had corresponded ir¬ 
regularly (Joint App. 8); and that he had sent money to 
her and the children for their support (Joint App. 10). 
He offered no proof, and accordingly failed entirely to 
establish, that his wife had not attempted to effect a re¬ 
conciliation. Under these circumstances, and with the 
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burden of proof on the appellee, the Trial Court should 
have found that the appellee had failed to establish that 
the separation had become voluntary and, therefore, should 
have dismissed the complaint. Federal Rules of Civil Pro¬ 
cedure, Rule 41 (b), 28 TJ. S. C. A. following section 723c; 
Young v. United States, 111 F. (2d) 823; Limbershaft Sales 
Corporation v. A. G. Spalding <& Bros., Ill F. (2d) 675. 
His failure so to do was clearly erroneous as a matter of 
law and fact and requires a reversal of the judgment. 
Federal Rules of Civil Procedure, Rule 52 (a), supra; Aetna 
Life Irs. Co. v. Kepler, 116 F. (2d) 1; United States v. 
Armature Rewinding Co., 124 F. (2d) 589. 

m 

The lower Court erred in finding that the defendant ac¬ 
quiesced in the separation from her husband and that the 
parties were voluntarily separated for five years. 

Even if it be assumed arguendo that the defendant had 
the burden of establishing that the original involuntary 
separation remained involuntary, she has clearly done so. 
Since the overwhelming weight of the evidence established 
that Mrs. Stein never acquiesced in the separation im¬ 
posed by her husband it was clearly erroneous for the Trial 
Court to find to the contrary. A review of the evidence 
will demonstrate the correctness of our conclusion. 

In the first place, it is undisputed that there was never 
any agreement between the parties that they should sepa¬ 
rate, or having separated, that they should continue to live 
apart (Joint App. 16). Indeed, the record amply demon¬ 
strates, as the Trial Court found (Joint App. 29), that Mr. 
Stein walked out on his wife and family (Joint App. 7, 8-9, 
13). The separation thus begun was involuntary. There is 
no evidence in the record that Mrs. Stein willingly accepted 
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or affirmatively acquiesced in the separation. The Trial 
Court’s ultimate or conclusionary finding of acquiescence, 
which is unexplained, must necessarily be predicated on 
Mrs. Stein’s silence. But Mrs. Stein was not silent; she re¬ 
peatedly transmitted her desire to re-establish family bonds 
to Mr. Stein. Thus, her testimony establishes that on sev¬ 
eral occasions between 1942 and the time of the trial she 
sent messages to her husband through their son, Ralph 
Stein, asking her husband to return (Joint App. 13-14, 17- 
18). Ralph Stein’s testimony corroborated that of Mrs. 
Stein; established that there were three such messages; 
that they were delivered in the early part of each of the 
years 1942, 1943 and 1944; and that on each occasion Mr. 
Stein refused to accede to Mrs. Stein’s request that he re¬ 
turn and re-establish the family (Joint App. 27-28). Al¬ 
though a witness in the proceedings, Mr. Stein did not deny 
any of these facts or challenge the authenticity of the mes¬ 
sages. 

These did not constitute Mrs. Stein’s only efforts at re¬ 
conciliation. In the Fall of 1943 she directed her attorney 
to write, to Mr. Stein and try to effect a reconciliation 
(Joint App. 16, 14-15). This instruction was carried out 
(Joint App. 23). The Trial Court’s refusal to give weight 
to such evidence affords some inkling of the reason for his 
erroneous conclusion (Joint App. 15-16, 29). 

These unequivocal attempts by Mrs. Stein to re-establish 
her marital relationship with her husband must be viewed 
in the light of the other facts. The parties had been mar¬ 
ried for some 23 years (.Joint App. 6). It was not uncom¬ 
mon for Mr. Stein to be away from home for considerable 
periods, he having been away for a large part of the two or 
three years preceeding the separation in question (Joint 
App. 8,12). Just before he left he had sexual relations with 
his wife (Joint App. 19). After he left he voluntarily and 
regularly sent money to her and to the children (Joint App. 
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10). During the period of separation the parties cor¬ 
responded with each other about normal family topics, par¬ 
ticularly the children (Joint App. 8, 12, 20-22), and Mrs. 
Stein hinted to him that “it was time for him to come back” 
(Joint App. 13). 

This was not a background which called for dramatic 
attempts at reconciliation, such as a ringing declaration 
of undying devotion or the tragic pall of a suicide threat, 
although either approach would very likely have been more 
persuasive to the Trial Court. The business of reconcilia¬ 
tion is not always one of drama. It presents the necessity 
for subtle adjustments in conflicting personalities. And 
its very success, once accomplished, may depend largely on 
the way it is brought about. It is not for a Court to pass 
upon the wisdom of the ways selected by a wife to regain 
her husband; no Court can decide whether Mrs. Stein would 
have been better advised to go to Washington to ask her 
husband to return rather than to use- her son as an inter¬ 
mediary, as she did. (See Bowers v. Boivers, supra). It 
is true, as this Court stated in the Parks case, that “desires 
which are not reflected in conduct have little or no social 
or legal significance.” But here Mrs. Stein’s desires were 
reflected in overt acts, taken in good faith, and reasonably 
calculated to achieve their objective. To ignore them, as 
the Trial Court has done, is to substitute the Court’s judg¬ 
ment for that of the wife as to how best to secure the 
return of the wayward husband rather than to decide 
whether the wife has acquiesced in an involuntary separa¬ 
tion. 

This Court has jurisdiction to review the facts of this 
case as well as the law, and, where the findings of the lower 
court are clearly erroneous because contrary to the great 
weight of the evidence, to reverse the judgment. Federal 
Rules of Civil Procedure, Rule 52(a), supra; Aetna Life 






12 


Ins. Co. v. Kepler, supra; United States v. Armature Re¬ 
winding Co., supra. It is submitted that the conclusionary 
finding of the Trial Court that Mrs. Stein acquiesced in 
the separation from her husband is contrary to the great 
weight of the evidence, particularly since there is no ques¬ 
tion as to the credibility of the witnesses. Indeed, this find¬ 
ing is unsupported by any evidence. Since the burden of 
proof was on the plaintiff (United States v. Denver & R. G. 
R. Co., 191 U. S. 84), the finding is clearly erroneous and the 
judgment predicated on it should be reversed with direc¬ 
tions to dismiss the complaint. 1 Cf. Martin v. Martin, 
supra, and Butler v. Butler, supra. 

Conclusion 

Wherefore, the premises considered, appellant prays 
that the judgment below, insofar as it grants an absolute 
divorce to Aaron Stein, be reversed with directions to dis¬ 
miss the complaint. 

Respectfully submitted, 

WARREN L. SHARFMAN, 

ALLAN R. ROSENBERG, 

1822 Jefferson Place, N. W., 
Washington 6, D. C. 

Attorneys for Appellant. 


1 In passing it should be noted that in granting an absolute divorce to 
Mr. Stein the Trial Court must necessarily have found that the separation 
was also voluntary on his side. This assumption is likewise of dubious 
validity since in March 1944 he filed a verified complaint in the District 
Court alleging that he left Mrs. Stein unwillingly. See page 3, (supra). 
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JOINT APPENDIX 
Case No. 9633 

76 IN THE 

DISTRICT COURT OF THE UNITED STATES 
Foe the District of Columbia 


Civil No. 30267. 


Complaint for—Absolute Divorce 

(Five years voluntary separation.) 

The complaint of Aaron Stein, plaintiff in the above- 
entitled action for a decree of divorce “a vinculo matri¬ 
monii”, respectfully represents to the Court as follows: 

1. The plaintiff is an adult citizen of the United States 
and is a resident, bona fide, of the District of Columbia, for 
more than two years next prior to the filing of this action. 

2. The defendant is an adult citizen of the United States 
and is a non-resident of the District of Columbia; that her 
last-known address is 701 Belmont Avenue, Chicago, Illi¬ 
nois. 

3. The plaintiff and defendant were duly married on, 
to-wit, August 27, 1917, in Chicago, Illinois; that of this 
union two children were bom, Abraham Morton, age 22, 


Aaron Stein, Cairo Hotel, Wash¬ 
ington, D. C., 

Plaintiff, 

vs. 

Rebecca Stein, 701 Belmont Ave¬ 
nue, Chicago, Illinois, 

Defendant. 


2 


and Ralph Borris, age 21, who is at present in the city of 
Chicago, Ill., with the defendant. 

4. That their married life was rendered unhappy by 
reason of defendant’s systematic course of cruel conduct 
toward the plaintiff, in refusing to cohabit with him and 
otherwise to carry on her marital duties, her ever striving 
to set their children against him, her continuous nagging 
and quarreling, not being able to adjust their differences; 
that since June 1, 1940, they have voluntarily lived sepa¬ 
rate and apart from bed and board; that said voluntary 
separation from bed and board has continued for more than 
five consecutive years without cohabitation between plain¬ 
tiff and defendant; that the plaintiff since their separation 
had resided at the Cairo Hotel, Washington, District of 
Columbia. 

77 5. That there are no property rights to be ad¬ 

justed. 

WHEREFORE, the premises considered, the plaintiff 
prays: 

(1) That a writ of subpoena issue from this Court direct¬ 
ing the defendant to appear herein and answer the exig¬ 
encies of this complaint. 

(2) That upon a final hearing hereof the plaintiff be 
awarded a decree of divorce, “a vinculo matrimonii”, of 
and from the defendant, on the ground of five years volun¬ 
tary separation. 

(3) And for such other and further relief as to the Hon¬ 
orable Court may seem just and proper. 


AARON STEIN. 
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78 Answer to Bill of Complaint for Absolute Divorce 
and Counterclaim for Separate Maintenance 
and Custody of Minor Child 

FIRST DEFENSE 

« 

The complaint fails to state a claim upon which relief can 
be granted. 

SECOND DEFENSE 

The plaintiff is not entitled to an absolute divorce on the 
grounds of voluntary separation. 

THIRD DEFENSE 

1, 2 and 3. These allegations are admitted. 4, 5 and 6. 
These allegations are denied and for further answer there¬ 
to defendant refers to the allegations hereinafter set forth 
in her counterclaim for separate maintenance and support 
of minor child. 

COUNTERCLAIM FOR SEPARATE MAINTENANCE; 

FOR CUSTODY OF MINOR CHILD; FOR COUNSEL 
FEES AND SUIT MONEY 

1. Jurisdiction depends on D. C. Code 1940, sec. 16-415. 
Defendant is a citizen of the United States and a resident 
of the State of Illinois; plaintiff is a citizen of the United 
States and a resident of the District of Columbia. 

2. Plaintiff and defendant were married in the City of 
Chicago, State of Illinois, on the 27th day of August, 1917. 

3. Two children were born of the marriage, Abraham 
Morton Stein, now age twenty-three (23) and Ralph Boris 
Stein, age twenty (20). The first named is married and 
now in the Military Service of the United States; since 
discharged the latter is occasionaly gainfully employed and 
now resides with the defendant, and now no longer gain¬ 
fully employed but attending schooL 
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79 4. Following the marriage of the parties they 

lived in Chicago, Illinois until about 1931 when the 
plaintiff, an engineer, was required by reason of his em¬ 
ployment to go to Russia on various trips. That several 
weeks after his second trip to Russia in 1931 when the 
plaintiff anticipated remaining in Russia for a period of 
six months, with the understanding of the plaintiff the 
defendant took a trip to visit with her sister in Italy antici¬ 
pating returning to the United States with the plaintiff but 
the plaintiff neglected to arrange for her return to the 
United States when he returned some six months later and 
left her stranded in Italy with her sister until about 1937 
during which time the plaintiff made very inadequate and 
irregular payments of support to her for herself and her 
minor children. 

5. From 1937 until June 1940 the plaintiff’s employ¬ 
ment required him to spend part of his time in Washington, 
D. C. and part in Chicago. During the aforesaid period 
1937 to 1940, the plaintiff’s contribution to the support and 
maintenance of the defendant and the minor children were 
again inadequate. Notwithstanding that the plaintiff’s 
earnings were constantly increasing, the plaintiff’s pay¬ 
ments to the defendant were progressively decreasing, 
dropping to One Hundred Twenty ($120.00) Dollars per 
month and finally when the plaintiff left Chicago in 1940, 
as hereinafter stated, reducing the contribution to One 
Hundred ($100.00) Dollars until 1942, and, then without 
justification, plaintiff reduced the payments to Fifty 
($50.00) Dollars per month. In January 1943, following 
the defendant’s vigorous protests and threat to come to 
Washington to make an investigation of the plaintiff’s 
attitude, the plaintiff increased the payments to Sixty 
($60.00) Dollars per month which amount the plaintiff has 
been sending since. 
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6. On June 1, 1940, the plaintiff left Chicago to go to 
Washington, D. C., this being made necessary solely by 
reason of his employment in Washington. Plaintiff did 

not leave by reason of any conduct on the part of the 
80 defendant. Plaintiff has never requested the defend¬ 
ant to join him in Washington. 

7. Since 1937, shortly after the return of the plaintiff 
from Europe, the plaintiff’s attitude towards the defend¬ 
ant changed completely. Though in each phase of mar¬ 
riage kind and tender towards the children, he became in¬ 
different, extremely irritable, indifferent of his financial 
responsibility, failed to properly provide clothing and other 
necessaries for the children and for the defendant, and 
otherwise adopted an attitude of absolute indifference to 
his marital obligations. Defendant, on the contrary, has 
always been a good, dutiful wife to the plaintiff, has always 
looked after the affairs of the home, and the upbringing 
and education of the children. 

8. Defendant says that the child, Abraham Morton 
Stein, is now gainfully employed and married but that the 
child, Ralph Boris Stein, age Twenty (20), is now unem¬ 
ployed by reason of being afflicted with epilepsy, and now 
attending school and being subjected to recurring fits from 
time to time, thus rendering him unable to engage in gain¬ 
ful employment and requiring constant medical care, and 
support. 

9. The defendant states that since June 1, 1940, the 
plaintiff’s earnings have been about Four Hundred Fifty 
($450.00) Dollars per month. Defendant is without any 
property or income and states that the allowance of Sixty 
($60.00) Dollars per month now being made by the plain¬ 
tiff is inadequate and is insufficient to provide for the proper 
maintenance of herself and minor child. Although the 
defendant has made efforts to earn some money and has 
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sought hut not engaged in gainful employment, since about 
two years ago her present health is such that she is unable 
to continue. Since 1941 defendant’s health has consider¬ 
able changed to the worse, she is afflicted with arthritis and 
also lately her eyes have become affected, impairing them 
to the extent that she cannot see very well and carry on any 
work with any degree of efficiency. Since the winter of 1942 
defendant has been confined to bed for a period of several 
months each winter with arthritis, involving the expendi¬ 
ture of large sums of money for medical care. Plaintiff is 
well able to properly provide for the maintenance of the 
defendant beyond his aforesaid contribution. 

SI WHEREFORE, the Premises Considered, defend¬ 
ant demands judgment: (1) That the complaint be 
dismissed; (2) that plaintiff be required to pay defendant 
a periodical sum of money, pendente life and permanently 
for the support and maintenance of herself and minor child, 
Ralph Boris Stein; (3) that she be awarded the temporary 
and permanent custody of the said minor child; (4) that she 
be allowed reasonable counsel fees and suit money; (5) that 
she may have general relief. 

MRS. REBECCA STEIN. 


3 Aaron Stein the plaintiff herein, was called as a 

witness for and in his own behalf, * * • 

Q. Where do you reside? A. In the Cairo Hotel, 
Washington, D. C. 

Q. How long have you been at the Cairo Hotel? A. 
Continuously since 1940. 

Q. When and where were you married? A. We were 

married in Chicago * * * The 27th day of August, 1917. 

• • • 

Q. Are there any children Mr. Stein? A. Two 
sons. 
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Q. What are their ages now? A. About 24 and 22, 
respectively. 

Q. Are they married or single? A. Married. 

Q. Where do they live, in Chicago? A. Well, one is in 
Chicago. 

Q. After you were married did you continue to live 
with your wife? A. Yes, sir. 

5 Q. Where? A. In Chicago. 

Q. When did you leave Chicago to come here? 
A. For Washington? 

Q. Yes. A. When I came to Washington? 

Q. Yes. A. In 1940 was the last time I came to Wash¬ 
ington. 

Q. Did you correspond with your wife regularly there¬ 
after? A. No, sir. 

Q. What have you been doing here? A. I work for 
the Government as an engineer. 

Q. Are you in the civil service? A. Yes, sir. 

Q. Now, did you say you came in June, 1940? A. Yes, 
sir. 

• * • 

6 By the Court: 

• • • 

Q. Previous to that time had you had some difficulty 
with your wife? A. Yes, sir. 

Q. Tell us the circumstances of that. A. Well, your 
Honor, I have been living there, and she was constantly 

nagging me. I know that. 

• • • 

7 During periods of unemployment, she would con¬ 
stantly demand more and more money when I thought 

we should economize and retrench, and she insisted on un¬ 
limited amounts of money from our little savings, and she 
took sides with the children when they stayed out. The 
children could stay out until 12 or 1 o’clock at night, and 
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when I remonstrated with them, they would gang- up on me. 
Whatever I did was wrong. I spent all my time giving 

education to my children. I spent all my time— 

• • • 

Q. When did this dissatisfaction begin? You married 
her in 1917? A. Yes, sir. 

Q. And two children were born? A. Yes, sir. 

Q. 1924, ’25, or ’26, about that time? A. Yes, sir. 

Q. When did this difficulty come up? A. My wife 

8 was never happy, too especially, for a period preced¬ 
ing 1940 for a period of several years. 

Q. How far back before 1940? A. It was for a period 
of probably two or three years because previous to ’40 I 
was also in Washington. I only came back to Chicago for 
a period. 

Q. Previous to ’40, you mean? With reference to the 
difficulty between you and your wife, you fix that date ap¬ 
proximately at 1937 or 1936? A. Yes, sir. 

• • • 

By Mr. Henry Lyman: 

Q. Did you ever ask your wife to come to Washington 
to make a home? A. No, sir. 

Q. When you came to Washington, do you know whether 
your wdfe worked? A. She wasn’t working at the time 
when I left 'Chicago. 

Q. Did she work thereafter? A. I had reports that she 
worked. 

• • * 

9 Q. I would like you to correct the statement you 
made, you didn’t correspond with your wife. A. 

You mean, is it regularly? 

Q. Yes. A. I haven’t regularly corresponded, but I 
have received a few letters during that time from her. 

Q. Did you correspond with the children? A. With the 
children I corresponded regularly. 
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Q. Were yon informed that she worked? A. Yes. * # * 
Q. Did you visit to Chicago during all this period? A. 
Not since 1940. I lived in Washington. 

Q. Did she make a visit to Washington? A. No, sir. 
Q. Did you ever meet your wife anywhere during 
10 that period of time? A. No, sir. 

• m • 

14 By the Court: 

• * • 

Q. What was your salary in 1940 when you came to 

Washington? A. When I came to Washington, my salary 
was $3200 a year. 

Q. Why did you leave your employment? A. In Wash¬ 
ington ? 

Q. In Chicago. A. I left a job that I held in Chicago 
for Montgomery Ward because my wife became unbear¬ 
able. 

Q. What were you doing for Montgomery Ward? A. 
Also a structural engineer. 

15 Q. How much was your salary? A. My salary 

was $200 a month. It was $50 a week to be exact. 

• • • 

By Mr. Henry Lyman: 

Q. During the period since 1940, did the children ever 
visit you in this city? A. Yes, sir, since 1940 they visited. 

Q. What was the occasion for their visit? Why did 
they come? A. The visits were in connection with trips 
for service in the Merchant Marine, and whenever they 

went through Washington. 

• • • 

16 Q. Well, during the period from 1940 when you 
came to work, did you send any money to your 

family? A. Since 1940? 

Q. Yes, sir. How much did you send at the beginning? 
A. I sent $100 a month when the children remained at 
home. 
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Q. Did you send any more than a hundred? A. On oc¬ 
casions of illness, for any illness or extra application, I 
would send extra money. 

Q. Did you send any extra money to the children? A. 
I always did when the children wanted to go to camp, and 

I sent money for camp, and any extra occasions. 

• • • 

17 Q. How much money did you send in 1946? A. 

In 1946 I sent approximately $600 there. 

• # * 

Q. Have you also been sending money to your wife? 
A. Yes, sir. 

Q. Regularly? A. Yes, sir, regularly. 

Q. You say you have been sending her $100 a month? 
A. At the beginning. 

18 Q. When did you change? A. When the boys 

joined the Merchant Marine. 

• • • 

Q. Thereafter you sent her how much money? 

19 A. $60 a month. 

Q. What was the explanation? What caused you 

to reduce it to $60 a month? 

• * • 

The W'itness: The explanation was that the 
children were self-sustaining, and they also sent a 

little money from their allotment. 

• • • 

28 Rebecca Stein was called as a witness for and in 

behalf of the plaintiff. 

• • • 

Q. Have you visited your husband since he came to 

Washington in 1940? A. No, sir. 

• • • 

38 Mr. Halper: Counsel suggests for the purpose of 
the record and in order that we may have your 
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Honor’s definite ruling at this stage, that we make 
a motion to dismiss the complaint and your Honor’s 
ruling at this time would be that the motion would 
be overruled. 

The Court: Yes, that is right. 

# * t 

Rebecca Stein was called as a witness for and in her 
owm behalf. 

# * * 

39 Q. Now, Mrs. Stein, going back to 1937 in your 
marriage life, how did you get along with your hus¬ 
band from 1937 to 1940? A. Well, just as usual as every¬ 
body gets along. I don’t recall anything extraordinary, 
anything like that. 

Q. Well, did you nag him? A. No, but— 

Q. (Interposing) Just answer the question. A. No. 
Q. You heard him testify what your attitude towards 
him was? Is that true? A. It is not true. 

Q. Now t , Mrs. Stein, he left on June first, 1940; is that 
correct? A. That is right. 

Q. Now, what were the circumstances of his leaving? 
A. Well, the circumstances were he had—he was called to 
Washington to work. 

40 Q. He was called to Washington to work? A. 
So he told me. He applied for a job, I don’t know 

about it, but there w T as a job for him in Washington, but 
there was work in Chicago, too. We were building a sub¬ 
way at that time, and I know that he wanted to get that 
work very much, and I helped him to get the work. He 
wanted until the last moment, he wanted to remain in 
Chicago until the last day. 

Q. Did he indicate that to you? A. He asked me to get 
a job. He was supposed to have a letter of introduction 
from another man, an alderman of our district, and he didn’t 
know r w’ho the alderman was, and I helped him and found 
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out. He asked me whether I could do it for him and I said 
“Yes.” 

Q. You helped him get this job in Chicago? A. I went 
to the place and I got the name of the alderman, his home 
address and his office address, and I brought it to him. 

Q. Now, then, did he get that job? A. No, he didn’t 
get a job. Why, 1 don’t know. He just didn’t get a job. 
That is all. 

Q. What were the circumstances of his applying for 
work in Washington? A. Yes. 

Q. What were the circumstances? A. He didn’t 
41 want to live in Chicago. I can’t recall exactly. 

There wasn’t anything that happened in the family. 

It was just a situation that there was little work in 
Chicago and he Avas going from Chicago to Washington 
several times. 

Q. Now, then, do you remember when he left for Wash¬ 
ington? A. Yes. 

Q. Did he say at that time what his intentions were? 
A. He left for Washington this time like he left before. 
He left several times before that for Washington, just be¬ 
cause there was no work in Chicago. 

Q. After he left did he write you? A. Well, yes, he 
wrote to me, and I wrote to him about the children. 

By the Court: 

Q. Did you write to him? A. He wrote to me, your 
Honor, and I wrote to him also. 

By Mr. Halper: 

Q. What was the nature of the correspondence? A. 
Just correspondence. My letters to him were always about 
the children and about the lack of money that we have to 
have for living, end how good it would be if he would be 
home because it was hard to manage two boys. 

Q. About what was the age of the boys then? A. Fif¬ 
teen and seventeen, and it is not easy for a mother. 

• • • 
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42 ,Q. Mrs Stein, did he at any time indicate to you 
that he was leaving- 'Chicago to go to Washington in order 
to get away from you? A. Never. It wasn’t said as that, 
in so many words. 

Q. Well, was there any intimation that was his purpose 
in leaving? A. If a man stays away from home so many 
years, and I called him several times through the children 
to come back, and I hinted in my letters also it would be 
time for him to come back, and if he don’t come back, 1 
could under the circumstances think he is not coming back. 

Q. When did he start to make payments to you, periodic 
payments, regular payments? A. Well, as soon as he left 
in 1940, he sent ine $100 a month. 

Q. And your children were then with you? A They 
were with me. 

43 Q. They were under age at that time? A. They 
were under age. 

Q. Now, then, did you ever make a demand on him that 
he make these payments ? A. No, he sent it to me. 

Q. He sent it to you voluntarily? A. This hundred 
dollars ? 

Q. Yes. A. Yes, he sent it. 

Q. There was no order of Court requiring him to do it? 
A. Oh, no, no, no. 

Q. Now, your son went to visit his father in Washing¬ 
ton one time? A. Yes. 

Q. And did you relay a message to your husband 
through him? 

The Court: Which son? 

Mr. Halper: That is Ralph Boris. 

By Mr. Halper: 

Q. Bid he come to visit his father? A. That is right, 
he did. 
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By the Court: 

Q. When? A. Several times. 

Q. What year? A. All through the years. He 

44 was there several times. I would not know wdien. 

I know one time he approximately vrent, in ’42, be¬ 
cause that w r as the time he enlisted and visited his father 
before he left for service. 

By Mr. Halper: 

Q. You remember that in ’42 he came here? A. Yes. 
Q. And at other intervals since he left Chicago, he 
visited his father several times? A. Yes. 

Q. When he left for Chicago did you give him a message 
to give to his father? A. Yes, I did. The younger one 
was the boy that missed his father mostly, and between him 
and me, we would ahvays talk about it, that the father 
should come back. He wanted the father to come back very 
much. 

Q. Did you send a message on that? A. I did. 

Q. What was the message? A. Well, that the father 
should return, that nothing happened specially between us. 
that he should stay away. 

Q. Now, do you know Mr. Naiman, who sits here? A. 
Yes. 

Q. He is your attorney? A. Yes. 

45 Q. Now, did you have him communicate with your 
husband? A. Yes. Mr. Naiman knows the children 

and he knows me. 

Q. Answer the question. A. Yes, and I asked Mr. 
Naiman to just communicate and write him a friendly let¬ 
ter and try to— 

Mr. Halper (interposing): Have you that letter? 
Mr. Joseph Lyman: Yes (handing a paper writ¬ 
ing to Mr. Halper). 
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By Mr. Halper: 

Q. Now, in that letter of October 8,1943, written by Mr. 

Max R. Naiman to Mr. A. Stein, Cairo Hotel, Washington, 

D. C., I ask you if you authorized Mr. Naiman to write that 

letter on your behalf? A. Yes. 

# * • 

46 Mr. Halper: All right. I wall ask the letter I 
just mentioned be marked as Defendant’s Exhibit 

No. 1 for Identification. 

# ♦ « 

Q. Now, then, Mrs. Stein, you don’t know whether as 

the result of the letter that Mr. Naiman wrote that Mr. 

Stein came back or indicated that he would come back, or 

anything else? A. I don’t understand the question. 

Q. Did Mr. Naiman’s letter bring any results? A. Not 

those results I wanted. Of course not. 

* # • 

47 Aaron Stein 

* * * 

Q. Mr. Stein, 1 show you this letter and ask you if you 

ever received it from Mr. Naiman? A. Yes, sir. 

# • • 

Mr. Halper: I now offer this, if your Honor 
please, as Defendant’s Exhibit No. 1, and I offer at 
this time, your Honor, the deposition, or ask that 
it be read. I think the original deposition is in the 
file of the case. 

• • • 

50 The Court: * * * Mr. Reporter, you will have this 
deposition put in at your leisure. Make that part of 
the official record. 

* # • 

The Court: I might say further, gentlemen, with 

51 reference to the communication of Mr. Naiman to the 
plaintiff, the letter itself indicates that all Mr. Nai- 
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man was seeking to do was to bring about either a 
reconciliation, or to affect an amicable settlement be¬ 
tween the parties from the standpoint of support, 
and I am concluding from the evidential aspect of 
the letter that this question of reconciliation is Mr. 
Naiman’s gesture, rather than the recipient or the 
defendant. 

• • • 

Rebecca Stein 

• * • 

Q. Now, Mrs. Stein, you, as I asked you before, you 
asked Mr. Naiman to write this letter to your husband; is 
that right? A. Yes, sir. 

Q. Now, in the course of your instructions to Mr. Nai¬ 
man, did you tell him to or did you instruct him to try and 
effect a reconciliation with your husband? A. That is 
what I did; yes, sir. 

• • • 

52 Q. Mrs. Stein, was there at any time, either in June, 
1940, vrhen your husband left, or at any subsequent 

time up to the present time, any agreement upon your part 
that you should live separate and apart? A. I never said 

it. I never asked for it because I never w’anted it. 

• • • 

Q. Did you have any agreement or understanding with 
your husband of any kind about your living in Chicago— 

A. (Interposing) We never did. 

• * • 

53 Q. About your living in Chicago and he living in 

Washington? A. No agreement was made. 

• • • 

CROSS EXAMINATION: 

• • * 

54 Q. Mrs. Stein, I want to show you Plaintiff’s Ex¬ 
hibit No. 2, which is a letter marked for identification, 
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which you wrote to your husband, and I think it is on 
April 13, 1943. I am trying to refresh her recollection, 
your Honor. 

♦ ♦ # 

55 A. That happens to be September. 

Q. September 13, 1943? A. That is right. 

# * # 

Q. Is this the letter you wrote to your husband? A. 
Yes, I did. 

Q. I show’ you a letter, undated, which is marked Plain¬ 
tiff’s Exhibit No. 3, which is written in English, and ask 

you if that is your writing? A. Yes, sir. 

♦ * • 

56 Q. Read it over to yourself and state to the Court 
if that is the type of letter you usually write? 

The Court: Is this the letter of September 13, 
1943? 

Mr. Joseph Lyman: Yes, your Honor. 

* • • 

A. All right; I read it. 

Q. Is that your letter? You wrote that to your husband? 
A. That is right. 

Q. Is there a salutation on that, I mean by that, did 

you say: Dear Husband, or Dear Aaron? A. No. 

• * * 

57 Q. Did you sign it? A. Your loving wife? 

Q. Yes. A. No. 

Q. Did you sign it at all? A. I don’t remember. 

• • # 

59 Q. Now, you told Mr. Halper that you sent your 
sons to Washington with messages to your husband? 
A. I never said I sent them with a message. 

Q. When they were in Washington they looked up their 
father? A. Yes. 

Q. And that meant you wanted them to go see their 
father? A. That is right. 
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Q. And that you wanted your son— A. (Interposing) 
To be friendly with the father and those things. 

Q. And you wanted your son to talk to his father, did 
you, to come home ? A. That is right. 

Q. You have just identified this letter as being your 
writing? A. Yes. 

Q. Do you recall when you wrote that to your boys ? It 

says: Dear Boys. I ask you to read that. 

• • • 

60 Q. You wrote that to your boys? A. Yes. 

Mr. Joseph Lyman: I wmuld like to offer this in 

evidence as Plaintiff’s Exhibit No. 3. 

• it 

The Court: There is no doubt it was written after 
June 1,1940, presumably. I will admit it for what it 
is worth. 

• * • 

61 Q. I want to know when you wrote the letter. A. 
That was about ’39. No, it could not be ’39. I don’t 

knowr when I wrote a letter to both of them wdien they were 
away from home. 

Maybe it was in ’40 or in ’41. It was in ’41. 

• • • 

Mr. Joseph Lyman: I would like to ask her to 
read this English translation of the Russian letter 
and ask her if it conforms to her letter, and we can 
put something in evidence that everybody can read. 

62 The Court: All right; very well. 

• • * 

By Mr. Joseph Lyman: 

Q. That is an exact translation? A. Yes. 

Q. Is that right? A. Yes, this is. 

Mr. Joseph Lyman: May I offer this translation 
in evidence? 

The Court: I will wait until they have looked at 
it. 
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Mr. Halper: She says it is a true translation. We 
have no objection. 

• • # 

63 Q. You said a moment ago that when Mr. Stein 
left there was no ill feeling, in so many words? What 

did you mean by “so many words”? A. When I said that, 
I mean when they scream and holler, so you can hear 

64 them in the house. We didn’t have anything of that 
kind. 

Q. Why did he leave? Can you tell me? A. There was 
no w'ork in Chicago, and he left for Washington as he had 
many times before. 

Q. Had there been arguments between you? A. Every 

now and then, like in every family. 

* # • 

67 RE-DIRECT EXAMINATION: 

• * * 

Q. Do you know what sexual relations means? A. 
Why certainly I do. 

Q. To the best of your recollection—let me ask you 
first: Did you have normal sexual relations with him there, 
four, or five days before he left on June first? A. Why, 
certainly. 

Q. Now, did they continue uninterrupted to the time he 
left? A. Whenever he was home. He was coming back 
and forth for a period of several years, and it was always 
the same. 

Q. Did you understand the question? A. Why, cer¬ 
tainly I understand it. 

Q. You would say, without recalling the definite date, 
that it continued, say, up until a few days before he left? 

A. That is right. Why, certainly. 

• • • 
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94 Plaintiff’s Exhibit No. 2 

Original Letter Written in Russian. 

This is a translation of a letter from Mrs. Stein to Mr. 
Stein translated literally by me the undersigned. 

Consists of 2 pages. Aaron Stein, March 19, 1947. 

September 13,1943. 

Buddy is not home (he is lookg for work). I decided to 
show him your letter afterwards, when work will be found, 
•when he will feel firm ground under feet. If he would read 
your letter now, he would leave back for service. He says 
that those papers which were taken away from him are 
absolutely unnecessary to him. The loos is only in that he 
will not be able to utilize his past experience. But he says 
that he is not afraid to begin anew. He feels that you do 
not wish to help him when you insist that he should go to 
work for Cook. 

Yes, Buddy has many faults; who knows them as much 
as I know. You leel that you have a right to upbraid him 
with those and at the same time to shirk responsibility 
yourself. What have you done in life that Buddy be a bel¬ 
ter man? When we returned you started to travel between 
Chicago and Washington, you already knew then that it is 
difficult to manage him. And when three years ago you 
left entirely, did you think ho-w it will be with the children 
without a father? Luckily, Sonny was always such that if 
he would be a total orphan he would also be good. But 
with Buddy is very difficult, it is true. During all this time 
I knew everything about him and I have always written— 
and what have vcu done for him? 

Buddy is an egotist of weak character, yes; Buddy is 
lying sometimes and to this also yes. It is true, he is a 
spendthrift. When he will read your letter I will (as al¬ 
ways in the past) tell him, that this is true, perhaps not a 
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hundred percent, that your father knows you. But be¬ 
tween us, you have no right to upbraid him for these faults, 
which you not only tried to correct in your character, on 
the contrary you cultivated all your life. Buddy is a spend¬ 
thrift but were not you spendthrift? 

There was a time in the past when we were without shoes 
and you bought him a bicycle for $45. I reapeat that we 
all three were without shoes and $20 for a bicycle would 
have been enough. When you have left the last time (and 
we were still without shoes) and you decided that $100 a 
month will be our income, the children returned and brought 
five dollars each (pocket money, nobody knew how and 
what for) and this is not spendthrift? You have left 
Chicago in a Pullman and the difference it cost you in 
comparison with our income represented capital. Is this 
not egotism? I know that you felt bad, when you were 
leaving Chicago, but Buddy w’as also sick from that time 
and I have written that he needs a doctor, medicine, bet¬ 
ter diet. * * * You have never responded to this. For the 
last 3% years (before the children left) you sent home only 
a $100 a month. Is this not egotism? 

To satisfy your small egotistical ego you have darkened 
the childhood and vouch of your children. From the time 
you have left, you behave as if you have no re- 
95 sponsibility toward them. You very well know that 
you are morally and materially responsible to them 
like every father is responsible towards his children. 

But you are shutting your eyes to all this because you fear 
to deprive yourself of those comforts with which vou sur- 
rounded yourself in Yvashington. Tell me in which way 
you are better than Buddy? And don’t forget that Buddy 
is a son, 18 years old, and you are father, three times 
eighteen. 
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I see families here where fathers are not earning more 
than you. Fathers, husbands, not like you, family man, 
that is people that keep a house, wife children and yet are 
sending the older children to school. 

How did it happen that spending so little on the family 
all these years you found yourself in such lack of money? 

But why continue, I will only repeat myself. When I 
look at Buddy, how many times in his life this boy was 
travelling down an inclined plane, I am thankful for what 
he is now. There is much work ahead with him, this is 
true. Even now, as in the past, you refuse to do anything 
for him, but I am accustomed to this. One thing more, I 
wish to tell you, they would be much more enjoying life 
and Buddy would be much better if they had a better 
father. 

P. S. Among other things he did not lie that he spent 
most of his money for me. 

P. P. S. Among other things you must know that even 
Buddy did not intend to rob you. He always intended to 
work and earn part of his expenses himself. 


96 Plaintiff’s Exhibit No. 3 

Dear Boys! 

With this morning mail came 25d from your fater. 

Then he wants to be good. I am glad! 

I don’t want to make trouble for him. 

My letter worked! 

You understand, that your visit to him is out of question. 
If you want to go, to see him ? is all right wdth me, but you 
don’t have to say anything about me. ‘If not: Write to him, 
and let him know, where you are any way. 




23 


Mention in your next letter whether you wrote or you 
went to him. 

Distroy this sheet and the letter that was addresset to 
Sanny. 

Be well and don’t wory about me for the time being. 
I’ll have enough, until you’ll be able to make your wage 
assignments. 

Be well and write 

Mother 


97 Defendant’s Exhibit No. 1 

October 8, 1943 

Mr. A. Stein 
Cairo Hotel 
Washington, D. C. 

My dear Mr. Stein: 

While I am writing this letter as an attorney, I should 
like to have you view this as being one from a friend. 

While perhaps this is the first time you are learning 
of me I have known of you for many years. First, I have 
often heard Sam Hoffman who ran the Hoff Preparatory 
School, where you, my wife and I w r ere students, speak of 
you. Later through Samuel S. Miller and Harry Solomon 
the latter of whom we now own our dwellings in common 
with and both of whom worked with you with Roberts & 
Schaefer. Over a period of many years I have had occasion 
to discuss you with mutual friends. I hasten to compli¬ 
ment you in telling you that in your professional capacity, 
the only vein that discussion concerned you, you enjoy the 
very highest esteem among your friends and acquaintances. 
In more recent years I had occasion to become acquainted 
with your two sons in a social way. I make this prelimin- 
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'ary with a view* of establishing a less formal relationship 
than that of attorney and opponent and with a view of 
approaching your domestic problem in a light of problem 
solving and adjustment and as free as possible from emo¬ 
tional wrangling. 

Some time ago after your son, Abe, had returned home on 
a short furlough from the high seas in a short discussion 
he related the domestic problem to me. More recently Mrs. 
Stein and I have had a very lengthy conference concerning 
the same and I am accordingly sending you this letter. 

Taking the least immediately important aspect of the 
problem first and the one about w’hich your wife is indeed 
unhappy and about which we should like to have an ex¬ 
pression from you as to how and when you intend to es¬ 
tablish a common home and put an end to this long sus¬ 
tained absenteeism if you, in fact, intend to do so at all. 

The more immediate matter is the one of support to your 
wife and the education of your son, Boris. Your wife ad¬ 
vises me that she is in very frail health and several at¬ 
tempts of employment so as to earn some money to sup¬ 
plement what she claims to be inadequate contributions to 
her now have been of relatively short durations and that 
she is now wholly unemployed. She takes the position 
that based on what she believes to be your present income 
your allowance to her should be substantially increased. 

With reference to Boris’ education she desires that 
9S Boris attend Armour so that he may be at home 
with her and so that the physical impairment -which 
she suffers may be under the best situation for control and 
so that, it is hoped, that Boris should supplement your con¬ 
tribution towards his tuition by after school hours of em¬ 
ployment. Assuming that you earn what she believes you 
do and assuming that you recognize your responsibility 
and duty to vour family it would appear that neither of 
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these requests are unreasonable. Of course, on both of 
these latter points I should be pleased to hear from you. 

We have two possible approaches to our problem. The 
first and amicable one, one in which responsibility should 
be fuliy recognized and assumed and the second is to leave 
us to our legal resources. 

In the spirit heretofore indicated, we should like to 
avoid retaining Washington counsel, instituting Court ac¬ 
tions for an accounting for discovery and for a Court order 
to compel what the Court’s may deem your necessary re¬ 
sponsibilities to your family. 

A basis for an immediate understanding I believe should 
be a full disclosure of your budget. That is to say, just 
exactly what your earnings and your necessary expendi¬ 
tures are. We should much rather get that directly from 
you than to have to apply to the government for the same. 
We should like to avoid all inconvenience and embarrass¬ 
ment. Then on the basis of this full and candid disclosure 
we should be in a better position to know and be on a better 
footing for mutually arriving at a just, considering all the 
circumstances adjustment of this financial aspect. 

In conclusion, I am aware that I have but one side of the 
story, and only the attitude of your wife and children and 
should be too happy to have an expression of your attitude 
in this matter in its various phases as above outlined so 
that I could be of the best service to you and to your wife 
to bring about an adjustment here. One that I hope will 
lead to a wholesome relationship rather than the present 
one which is only partially strained. 

With profound respect, I am, 

Most sincerely yours, 

/s/ MAX R. NAIM AN. 


MRN :VM 
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83 Deposition of Ralph B. Stein 

85 Ralph. B. Stein, 

• « • 

Q. And you are related to the parties to this ac¬ 
tion, are you not? A. Yes. 

Q. What is your relationship? A. Son. 

Q. Son to both of the parties? A. Yes. 

Q. Now were you married or living with your parents 
the parties to this action, on or about June, 1940? A. I 

was not married. I was living with my parents. 

* • • 

86 Q. Is your father living with your mother now? 
A. No. 

Q. To your best recollection, when did they separate? 

A. Approximately in 1940. 

• • • 

Q. Did your father leave your mother or did your moth¬ 
er leave your father? A. My father left my mother. 

# • • 

Q. Now while your mother and father lived together, 
how did your mother treat your father? A. Well, 

87 like a wife is supposed to treat a husband, in the 
most dutiful manner that I can think of. 

Q. Was she kind to him? A. Yes. 

Q. Was she affectionate to him? A. Yes. 

Q. Now, what would you say about the conduct of your 
father towards your mother? A. Well, his conduct be¬ 
came—in the last two or three years that we lived with him, 
his conduct became—How can I put it? His conduct be¬ 
came very mean, very ununderstanding towards my mother, 
and so forth. 

Q. Now were you present at the time that your father 
left your mother? A. Yes. 

Q. WTiat did he do on that day? A. Well, on that par¬ 
ticular day, he himself caused the scandal. He raged 
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through the house, and he said many times that he was 
through; he was leaving. 

• # * 

Q. And did your mother give him any reason or provo¬ 
cation for this conduct? A. None that I could see. 

88 Her conduct was—her conduct at all times, as far 
as I can possibly tell it, it was the best that a wile 

should show towards her husband. 

Q. Yes. And on this particular occasion, what was her 
conduct towards him? A. The same as ever. Her con¬ 
duct was very good towards him. She pleaded, like be¬ 
fore, that he should not leave nor break up the family. 

Q. Did she give him any provocation for him leaving on 
that day in question? A. No, I am sure she didn’t. 

Q. Did she encourage him to leave? A. No. On the 
contrary. One might say she attempted—she attempted 
to hold him back. 

Q. Now, did you ever have occasion to see your father 
since the day of his leaving, since the day he left, as you 
have just described? A. Well, several times I have went 
from Chicago to Washington, and other times, about three 
times, I visited my father while I was sailing in the Mer¬ 
chant Marine. 

Q. Where? Where did you visit him? A. I visited him 
in Washington where he was working and resides. 

Q. How soon after would you say was the first 

89 time, after the separation took place between your 
mother and father? A. That I visited him? 

Q. Yes. A. It was about nine months. 

Q. Where did you visit your father? Where was he 
living when you visited him? A. He was living in the 
Cairo Hotel in Washington, District of Columbia. 

Q. With reference to his having left home, what if any¬ 
thing did you say to him? A. Well, I wanted him to come 
back and my brother wanted him to come back, and my 
mother sent a message to him that he should return. 
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Q. Through whom did she send that message? A. 
Through me. I was visiting him. 

Q. What if anything did you say to him about coming 
back? A. I told him my mother desired that he should 
return. 

Q. And what if anything did ha say to you? A. He 
said he would not return. 

Q. All right. When was the next time, as closely as 
you can recall, that you made the second visit to him? A. 
About a year later. 

Q. About a year later? A. Yes. 

90 Q. Did you have occasion at that time to discuss 
with him the question of his returning to the home ? 

A. I discussed with him the question of his returning, and 
again I brought him a message from my mother that he 
should return and re-establish his family. 

Q. And what if anything did he say to that? A. His 
answer was the same as the first time; he would not return. 

Q. And how much time elapsed before the third visit 
with him, to your best recollection? A. I am trying to 
figure. That was again about a year later, only I was 

sailing in the Merchant Marine then. 

• • • 

Q. All right. What if anything did you say to him, 
and what if anything did he say to you with reference to 
that? A. Again I brought him the message that my moth¬ 
er sent with me, that he should return home and re-estab¬ 
lish his family bonds, and that was about all. 

91 Q. WTiat if anything did he reply to that? A. 
His answer was, as previously: “No”. 

Q. Did you ever have occasion to be in Washington to¬ 
gether with your brother and visiting your father on any of 
these three occasions? A. No. I do know, however, that 
my brother was in Washington and attempted to establish 
family bonds with my father on the same premises that I 

had, and to my knowledge, he was not successful. 

• • • 






29 


99 Decree for Plaintiff 

Filed 3-24-47. 

I have no doubt but that the plaintiff walked out on the 
defendant and his family—and that the separation thus 
begun was not voluntary —but I conclude and so find—de¬ 
spite deposition of son—that it was acquiesced in by the 
defendant—and has been throughout the years. 

Defendant’s petition for counsel fees and alimony grant¬ 
ed. $200.00 counsel fee—$70.00 per month alimony. 

/s/ MATTHEW F. MoGUIRE, 
Associate Justice. 


100 Judgment for Absolute Divorce 

Upon consideration of the complaint for absolute 
divorce filed herein by the plaintiff against defendant, 
Rebecca Stein, and after testimony taken in open court, 
both parties being represented by counsel, this court finds 
as facts that plaintiff has resided in the District of Colum¬ 
bia for more than two years next preceding the date of 
institution of this action; that plaintiff and defendant were 
duly inter-married in the City of Chicago, Illinois, on 
August 27, 1917; that the parties hereto have been volun¬ 
tarily separated from bed and board for five consecutive 
years without cohabitation as alleged, it is by the Court 
this 26 day of March, 1947, 

ADJUDGED: 

1. That the bond of matrimony heretofore existing be¬ 
tween the plaintiff, Aaron Stein, and defendant, Rebecca 
Stein, is hereby dissolved and the plaintiff is granted an 
absolute divorce (a vinculo matrimonii) from the defend¬ 
ant, upon the grounds of voluntary separation from bed 
and board for five consecutive years without cohabitation. 
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2. That plaintiff herein pay to the defendant, by way of 
alimony for her support and maintenance the sum of 
$70.00 per month, semi-monthly on the first and fifteenth 
days of each month. 

3. That plaintiff pay the sum of $200.00 as counsel fees 
to the defendant’s attorney for services. 

4. Provided, however, this decree shall not be effective 
to dissolve this marriage until the expiration of the time 
allowed by law for taking an appeal, nor until the final 
termination of any such appeal taken, and shall not become 
absolute and final until the expiration of six months from 
this date. 

/s/ MATTHEW F. McGUIRE, 
Justice. 


110 Affidavit in Support of Memorandum of Points 

and Authorities 

District of Columbia , ss: 

I, AARON STEIN, plaintiff herein, having been duly 
sworn according to law, depose and say that I am the 
Plaintiff in this action; 

That on the 26th day of March, 1947, the court entered 
an order in this cause directing me to pay to the defendant 
$70 per month alimony and $200.00 counsel fees; 

That the aforesaid alimony has been paid regularly by 
me to the defendant each month and to my knowledge and 
belief she has accepted the same; 

That the counsel fees have been paid and accepted; 

That to my best information and belief, defendant’s at¬ 
tempted appeal is frivolous and vexatious and has no 
standing either in law or fact. 


/s/ AARON STEIN. 
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IN THE 


United States Court of Appeals 

for the District of Columbia 

April Term, 1947 

No. 9633 


REBECCA STEIN, Appellant 
vs. 

AARON STEIN, Appellee 

APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


Countei>statement of the Case 

The District Court granted Aaron Stein, appellee, an 
absolute divorce upon the grounds of voluntary separation 
for five consecutive years without cohabitation. The Court 
specifically found that although the separation at its begin¬ 
ning was not voluntary, Mrs. Stein, appellant, acquiesced 
in it and continued to acquiesce throughout the years. (J. 
App. 29.) 
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The decree for absolute divorce, dated March 6, 1947, 
provided that Mr. Stein pay to the appellant $70.00 per 
month alimony and $200 as counsel fees (J. App. 29-30). 
The appellee has paid the alimony monthly from the date 
of the decree together with the counsel fees which has been 
accepted by appellant without qualification. (J. App. 30.) 

Statement of Points 

1. The appellant is estopped to prosecute this appeal 
after having accepted the benefits under the final decree 
for absolute divorce. 

2. The “voluntary separation statute” requires only 
that the separation be voluntary for five consecutive years 
prior to the filing of the complaint. 

3. The Court properly overruled appellant’s motion to 
dismiss at the close of appellee’s case. 

4. The Court’s finding that appellant acquiesced in the 
five year separation was proper. 

Summary' of Argument 

Mrs. Stein, having accepted the benefits under the decree 
cannot now urge this appeal which has as its purpose the 
destruction of that from which the benefit flows. Title 16, 
Section 403, D. C. Code, (1940), provides that the separa¬ 
tion must be voluntary for five consecutive years regardless 
of whether the separation was voluntary at the outset. 
Silent acquiescence made the separation voluntary in the 
statutory sense as clearly shown by the evidence. Appellee, 
plaintiff below, established a prima facie case under the re¬ 
quirements of the Statute. 
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ARGUMENT 

I 

The appellant is estopped to prosecute this appeal after 
having accepted the benefits under the decree. 

The appellant is estopped to prosecute this appeal after 
having accepted the benefits of the decree. Harris v. Harris, 
67 App. D. C. 85. Appellant waived the right of appeal by 
accepting the alimony and counsel fees without qualifica¬ 
tion thus acquiescing in the purport of the decree for abso¬ 
lute divorce. 


n 

The “voluntary separation statute” requires only that 
the separation be voluntary for five consecutive years 
prior to the filing of the complaint. 

In reply to appellant’s Point I, it is urged that the “vol¬ 
untary separation statute” nowhere provides that both 
parties must agree to live apart, and the isolated language 
cited by appellant in the Martin 1 case is not at variance 
with the statute 2 nor does it overrule the Parks 3 and the 
Buford 4 cases which have for so long stated the rule inter¬ 
preting the Statute. As the word “voluntary” connotes an 
agreement (Martin vs. Martin, supra) so does acquiescence 
connote voluntariness in the statutory sense. Therefore, to 
extend the play on words, “acquiescence” connotes agree¬ 
ment which would thus reconcile appellant’s choice of iso¬ 
lated language in the Martin case with the holdings in the 

1 Martin vs. Martin, 160 F. (2d) 20, 81 App. D. C. 

: Title 16, Section 403, D. C. Code, (1940). 

3 Parks vs. Parks, 73 App. D. C. 93. 

4 Buford vs. Buford, 156 F. (2dl 567. 
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Parks and Buford cases. Voluntary separation is made out 
where the parties are separated for five years regardless of 
voluntariness at the inception, and where silent acquies¬ 
cence during that period is shown. (Ibid.) 

Although appellant relies heavily upon the Martin case, 
the argument is faulty as the case is not in point with the 
facts here. In the Martin case the husband-plaintiff or¬ 
dered the wife out of the home, and she protested, together 
with her children, fervently and continuously. 

in 

The Court properly overruled appellant’s motion to dis¬ 
miss at the close of appellee’s case. 

By proceeding with the evidence after denial of the mo¬ 
tion to dismiss made at the conclusion of the plaintiff’s case, 
defendant is estopped to urge on appeal the Court’s ruling 
denying the motion. Capital Transit Co., Inc. vs. Peggy 
Ann Gamble, et al., 75 W. L. R. 413; see, Wigmore, Evidence, 
(3rd Ed.) Sec. 2496. The evidence was sufficient to make 
out a prima facie case. Mr. Stein’s testimony was that he 
left Chicago in 1940 because the appellant made living with 
her unbearable, and that they lived separate and apart for 
5 years was corroborated by Mrs. Stein (,T. App. 10), and 
the deposition of Ralph Stein (J. App. 26). 

IV 

The Court’s finding that appellant acquiesced in the five 
year voluntary separation was proper. 

The Court’s finding was amply supported by the evidence 
and should not be disturbed in the absence of a showing of 
a gross abuse of discretion. Rule 52, Federal Rules of Civil 
Procedure. 
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The evidence shows that this separation was acquiesced 
in by both parties at its inception, and the Court so found. 
(J. App. 29.) 

Mr. Stein testified that he left Chicago June 1,1940, after 
having endured marital conflict, unremitting demands for 
money, nagging and abuse from Mrs. Stein for a long time 
prior thereto. (J. App. 7-8.) This is supported by her let¬ 
ter, Plaintiff’s Exhibit No. 2. (J. App. 20.) His leaving 
was certainly voluntary, it became necessary to maintain 
his peace of mind. Mrs. Stein’s acts prior to June, 1940, 
indicated that she accomplished her purpose in driving him 
out of the home, and made no effort toward reconciliation 
other than to make demands for money. (J. App. 20, 23.) 
This was certainly acquiescence in his leaving and this con¬ 
tinued throughout the years, and this the Court found from 
all the evidence (J. App. 29). It was then incumbent upon 
Mrs. Stein to take affirmative steps toward reconciliation. 
This she did not do. (J. App. 10, 29.) 

Appellant relies heavily upon Mrs. Stein’s attorney’s 
letter as an attempt at reconciliation. (J. App. 23.) This 
letter is anything but an attempt at reconciliation, but is 
rather a left-handed means of applying the pressure of ex¬ 
tortion under the guise of appropriate legal measures in 
the furtherance of settling marital disputes. This allusion 
to a reconciliation, the Court found to be the attorney’s ges- . 
ture rather than that of the defendant. (J. App. 15-16.) 

Similar reliance is placed upon the deposition of Ralph 
Stein, the couple’s youngest son, to sustain the allegation 
of attempts at reconciliation. The deposition is unworthy 
of credit, and the Court so found (J. App. 29) in the light 
of all the evidence. Mrs. Stein herself said that her son 
(Buddy) was of weak character and addicted to lying (J. 
App. 20). Mrs. Stein’s letter, Plaintiff’s Exhibit No. 3 
(J. App. 22) contradicts the deposition. In the deposition 
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the young son tried to point out his mother’s desire to have 
him visit the father and discuss his returning home. The 
letter indicates the contrary. 

Conclusion 

It is respectfully submitted that the findings of fact by 
the trial court, that the five years voluntary separation was 
acquiesced in by the appellant was sustained by the evi¬ 
dence and that the conclusion of law, granting the divorce, 
was proper. The judgment should be affirmed. 

/s/ JOSEPH J. LYMAN, 

/s/ HENRY L. LYMAN, 
1424 K Street, N. W., 
Washington 5, D. C., 
Attorneys for Appellee. 




APPELLANTS REPLY BRIEF 


IN THE 


United States Court of Appeals 

For the District of Columbia 


April Term, 1947 UniM States Court of tppeabi 

for the district effofumbm I 

fllED DEC IS 1947 


No. 9633 




REBECCA STEIN, Appellant 
v. 

AARON STEIN, Appellee 


APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 


Warren L. Sharfman 
Allan R. Rosenberg 
Attorneys for Appellant 
1822 Jefferson Place, N. W. 
Washington 6, D. C. 


BATAVIA TIMES, LAV PRINTERS, 

BATAVIA, N. Y. 

CHARLES V. WARDEN, WASHINGTON REPRESENTATIVE, 
TOWER BOILDIBS 








SUBJECT INDEX. 


PAGE 


Summary of Argument . 1 

Argument . 3 


I. 

The appellant is not estopped from appealing the 
judgment below, insofar as it granted appellee an 
absolute divorce, on the ground that she accepted 
alimony and her counsel accepted counsel fees 
awarded by such judgment; the rule followed by 
this Court in Harris v. Harris, 67 App. D. C. 85, 
80 F. (2d) 820, is contrary to sound public policy 


and incorrect as a matter of law and should be over¬ 
ruled . 3 

The Court’s decision in the Harris Case. 4 

The decision in the Harris case is contrary to 

sound public policy . 5 

The rule followed in the Harris case is incor¬ 
rect as a matter of law. 7 

Upon application of a proper test no estoppel 
arises. 14 

II. 

The “voluntary separation” statute only au¬ 
thorizes divorce when both parties agree to live 


apart for five consecutive years (in reply to appel¬ 
lee’s Point II) . 17 

III. 

Appellant is not estopped from urging the lower 
Court’s denial of defendant’s motion to dismiss 
made at the conclusion of plaintiff’s case as error; 
in fact the denial of such motion was reversible 
error (in reply to appellee’s Point III) 


17 











II. 


page 


IV. 

The lower Court erred in finding that the appel¬ 
lant acquiesced in the separation from her husband 
and in concluding that the parties were voluntarily 
separated for five years prior to the tiling of the 


complaint (in reply to appellee’s Point IV). 11) 

Conclusion . 20 


Table of Cases. 


Afriat v. Afriat, 61 Nev. 321, 117 P. 2d 83. 11 

Browning v. Browning, 208 Cal. 51S, 2S2 P. 505.11,13 

Buford v. Buford, 81 App. D. C. 169,156 F. (2d) 567. .19, 20 
Capital Transit Co., Inc. v. Peggy Ann Gamble, 82 App. 

D. C., 160 F. (2d) 283, 75 Wash. Law Rep. 413.. 18 

Carson Lumber Co. v. St. Louis & S. F. R. Co., 209 Fed. 


191 . 10 

Coley v. Coley, 128 Ga. 654, 58 S. E. 205. 11 

Cunningham v. Cunningham, 60 Nev. 191, 105 P. (2d) 

398 .11, 13 

Daroux v. Daroux, 53 Cal. App. 223, 199 P. 1112.11, 13 

Embry v. Palmer, 107 U. S. 8, 27 L. Ed. 346.9,10,16 

Erwin v. Lowry, 7 How. 172, 12 L. Ed. 655. 10 

Finefrock v. Kenova Mine Car Co., 37 F. (2d) 310 (C. C. 

A. 4) . 11 

Gardner v. Grand Beach Co., 29 F. (2d) 481 (C. C. A. 6) 11 

Gerbig v. Gerbig, 60 Nev. 295, 108 P. (2d) 317. 11 

Gilfillian v. McKee, 159 U. S. 303, 40 L. Ed. 161. 10 

Golden West Brewing Co. v. Milonas & Sons, 104 F. 

(2d) 880 (C. C. A. 9). 11 

Harris v. Harris, 67 App. D. C. 85, 89 F. (2d) 829.. 1, 3,4, 5, 

6, 7, 8,12,13,14,16 

Idaho Irr. Co. v. Gooding, 285 Fed. 453 (C. C. A. 9)_ 11 

Jones v. Pettingill, 245 Fed. 269 (C. C. A. 1). 11 

Mangus v. Miller, 317 U. S. 177, 187-188, 87 L. Ed. 169 
175 


10 



















PAGE 


III. 


Martin v. Martin, S2 App. D. C.,., 160 F. 

(2d) 20, 22 . 17 

McFarland v. Hurley, 28G Fed. 365 (C. C. A. 5). 11 

Mcllrov v. Mcllrov, 191 Ark. 45, 83 S. W. (2d) 550.... 11 
McKain v. Mullen, 65 W. Va. 558, 64 S. E. 829, 29 L. R. 

A. (X. S.) 29. 10 

Moorman v. Moorman, 163 Mich. 652, 129 X". W. 13... .4,13 

Mosier v. Mosier, 121 Okla. 4, 246 P. 1099. 14 

Mudd v. Perry, 25 F. (2d) S5 (C. C. A. 8), cert. den. 278 

U. S. 601, 73 L. Ed. 529... 11 

Parks v. Parks, 73 App. D. C., 116 F. (2d) 556. 19 

Reinken v. Reinken, 351 111. 409, 184 N. E. 639. 11 

Revard v. Kevard, 128 Okla. 242, 262 P. 679.4,14 

Reynes v. Dumont, 130 U. S. 394, 32 E. Ed. 934. 10 

Schaffer v. Pennsylvania R. Co., 101 F. (2d) 369 (C. C. 

A. 7). 11 

Spencer v. Babylon R. Co., 250 Fed. 24. 11 

Spratt v. Spratt, 140 Minn. 510, 166 N. YV. 769, 167 N. 

YV. 735 .4,13 

State ex rel. Cummings v. Kinne, 8 Wash. (2d) 7, 111 

P. (2d) 222 . 11 

Storke v. Storke, 132 Cal. 349, 64 P. 578.4,13 

United States v. Benedict, 261 U. S. 294,67 L. Ed. 663.. 10 
United States v. Dashiel, 3 Wall. 688, 18 L. Ed. 268.... 10 
Williams v. Williams, 6 N. D. 269, 69 N. YY\ 47... .4,11,13 

W'oeltz v. Woeltz, 93 Tex. 548, 57 S. W. 35. 11 

Yates v. Yates, 60 Okla. 217, 159* P. 1107.4,13,14 


Statutes. 


D. C. Code, 1940 ed.: 


§16-410 .5,16 

§16-412. 5 

§16-413.7,16 

§16-415. 15 





















IV. 


Miscellaneous. 


page 

American Jurisprudeace: 

2 Am. Jur. §219, p. 981. 8 

2 Am. Jur. §214, pp. 977-978. S 

Annotation, 29 L. R. A. (N. S.) 15. 4 

Bigelow on Estoppel, (0th ed., 1915) Clis. 18, 20, 25.... 7 

Corpus 'Juris Secundum: 

4 Corp. Jur. Sec., §215, p. 415. 8 

4 Corp, Jur. Se.c. §216. 14 

Cyclopedia of Federal Procedure (2nd Ed., 1943): 

10 Cyc. Fed. Proc., §5041, pp. 499-500.8, 9 

10 Cyc. Fed. Proc., §5043, pp. 503-505. 9 

General Rules of the United States Court of Appeals, 

D. C., Rule 18(c) . 1 

Rules of the United States District Court, 1). C., Rule 
9(a) (1) . 6 














IN THE 


United States Court of Appeals 

For the District of Columbia 


April Term, 1947 


No. 9633 


REBECCA STEIN, Appellant 
v. 

AARON STEIN, Appellee 


REPLY BRIEF FOR APPELLANT 

Pursuant to Rule 18(c) of the General Rules of this 
Court, appellant submits her reply brief answering a wholly 
new matter raised in appellee’s brief and clarifying the 
issues previously discussed which have been beclouded by 
appellee’s brief. 


Summary of Argument 

Appellant is not estopped from appealing the validity 
of an adverse divorce decree because she accepted alimony 
and her counsel accepted fees awarded by the same decree. 
The rule announced by this Court in Harris v. Harris , 67 
App. D. C. 85, 89 F. (2d) 829, which would appear to require 
a contrary result, is wrong as a matter of policy and law 
and should be overruled. On the basis of reason and au- 




thority, the proper way to determine whether a person 
is estopped from appealing part of a decree, because he has 
accepted the benefit of another part of the decree, is to as¬ 
certain whether, if part of the decree is reversed on appeal, 
the appellant will have some substantial advantage he 
would not have had if that part of the decree had not been 
entered. The application of this test to the facts of this 
case shows that if appellant secures a reversal of the di¬ 
vorce decree she will not have any substantial advantage 
as a result of the acceptance of alimony payments that she 
would not have had if the divorce decree had not been en¬ 
tered. Therefore, no estoppel should arise against appel¬ 
lant. 

Appellant is not estopped from urging as reversible error 
the lower court's denial of her motion to dismiss, made at 
the conclusion of plaintiff’s case, because thereafter she 
proceeded with the evidence. Appellant was required to 
go forward with the evidence in order to support her coun¬ 
terclaim. Moreover, appellant’s evidence on her counter¬ 
claim strengthened appellee’s case. It would be inequitable, 
therefore, not to review the ruling on the motion to dismiss 
on the basis of the record before the court at the time the 
ruling was made. Such review shows that the lower court’s 
ruling was clearlv erroneous. 

The lower court failed to find, and the record wall not 
support a finding, that the separation of the parties on June 
1,1940, which the court found to be involuntary on the wife’s 
part, had been acquiesced in by the wife by August 20,1940, 
a date five years prior to the filing of the complaint. Since 
the burden was on the husband to establish this fact it was 
clearly erroneous for the court to award the husband a 
divorce without such a finding and without evidence to sup¬ 
port it. 





Argument 

I 

The appellant is not estopped from appealing the judg¬ 
ment below, insofar as it granted appellee an absolute 
divorce, on the ground that she accepted alimony and her 
counsel accepted counsel fees awarded by such judgment; 
the rule followed by this Court in Harris v. Harris, 67 
App. D. C. 85, 89 F. (2d) 829, is contrary to sound public, 
policy and incorrect as a matter of law and should be over¬ 
ruled. 

In his brief, appellee points out that the judgment below 
(Joint App. 29-20) not only granted appellee an absolute 
divorce but also required appellee to pay appellant alimony 
in the amount of $70 per month and to pay appellant’s coun¬ 
sel $200.00 as counsel fees for services rendered below. 
Appellee also states that pursuant to the judgment he has 
paid the alimony and counsel fees as required by the judg¬ 
ment and appellant and her counsel have accepted the same 
(Joint App. 30). From these facts appellee argues, on the 
authority of Harris v. Harris , 67 App. D. C. 85, 89 F. (2d) 
829, that appellant, having accepted the benefits of the judg¬ 
ment below, is estopped from appealing the judgment and 
that this appeal must, therefore, be dismissed (Appellee’s 
Br. 3). 

Appellant agrees that the facts stated by appellee in this 
connection are correct. Moreover, appellant concedes that 
the present case falls within the narrow rule of the Harris 
case, although the cases are distinguishable on their facts. 
Appellant’s position is that the rule announced in the Harris 
case is wrong as a matter of policy and law and should be 
overruled. As a matter of convenience an analysis of the 
decision in the Harris case, the policy considerations in¬ 
volved and the legal considerations involved are set forth 
under separate headings below although it is apparent 
that all of these matters are inextricably intertwined. 
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The Court’s decision in the Harris case 

The Court’s decision in the Harris case was handed down 
in February 1937. After diligent search counsel are un¬ 
able to find any other decision of this Court either before 
or after the Harris case which reaches the same conclu¬ 
sion. 

In the Harris case, as here, the lower court awarded the 
plaintiff-husband an absolute divorce and required him to 
make semi-monthly alimony payments and to pay his wife’s 
counsel fees. The wife appealed the judgment insofar as 
it granted her husband an absolute divorce. While the ap¬ 
peal was pending she demanded and received the alimony 
provided for in the decree she was appealing. The appellee 
filed a petition to dismiss the appeal. This Court stated 
(67 App. D. C., 86, 89 F. (2d), 830): 

“ He [appellee] contended that appellant, by demanding 
and receiving the alimony aforesaid, had waived her 
right to appeal from the decree. 

* # * 

“We are of the opinion that the petition to dismiss the 
appeal must be sustained upon the grounds set out by 
appellee. 

“It is held by the authorities without exception, so far 
as we can discover, ‘where a divorce is granted against 
the wife to whom an award of alimony is made, that, by 
accepting the alimony, she is precluded from taking and 
prosecuting an appeal from the decree of divorce.’ 2 
Am. Jur. § 219, p. 981.’’ 

The Court then discussed two cases (Moorman v. Moorman, 
163 Mich. 652,129 N. \V. 13; Spratt v. Spratt, 14D Minn. 510, 
166 N. W. 769, 167 X. W. 735) supporting its position and 
cited four others (Williams v. Williams, 6 X. D. 269, 69 
N. W. 47; Yates v. Yates, 60 Okla. 217, 159 P. 1107; Revard 
v. Revard, 128 Okla. 242, 262 P. 679; Storke v. Storke, 132 
Cal. 349, 64 P. 578; annotation 29 L. R. A. (X. S.) 15). 
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Finally the Court turned to a consideration of the issues 
of policy and stated (67 App. D. 0., 87, 89 F. (2d), 831): 

“This ruling does not leave the wife helpless if because 
of destitute circumstances she is entitled to he main¬ 
tained during the period she seeks to exercise her 
right of appeal. It is within her power to refuse to 
accept the alimony awarded her and to apply to the 
trial court for an allowance of alimony and suit money 
to prosecute her appeal, and in the event of a denial of 
her application by the lower court she may seek such 
relief in this court. Morgan v. Morgan, 25 App. D. C., 
89; Bernsdorff’ v. Bernsdorjf, 26 App. D. C. 228; Lane 
v. Lane, 26 App. D. C. 228, 6 Ann. Cas. 683. However, 
instead of doing this appellant elected to accept the 
benefits of the decree in question and at the same time to 
challenge its correctness by an appeal. This she can¬ 
not do. 

“The appeal, therefore, is dismissed.” 

The decision in the Harris case i? contrary to sound public policy 

Sound public policy requires that a wife’s right to pro¬ 
tect her marital status not be limited because she is im¬ 
pecunious. This policy is evident in the legislative provis¬ 
ions that during the pendency of a divorce suit the court 
may “require the husband to pay alimony to the wife for 
the maintenance of herself and their minor children com¬ 
mitted to her care, and suit money, including counsel fees, 
to enable her to conduct her case” (D. C. Code, 1940 ed., 
§16-410) and that “If the divorce is granted on the appli¬ 
cation of the husband, the court may, nevertheless, require 
him to pay alimony to the wife, if it shall seem just and 
proper” (D. C. Code, 1940 ed. §16-412). This Court has 
recognized this legislative policy as is apparent from the 
above-quoted portion of its decision in the Harris case. 
Likewise, sound public policy requires that needless liti¬ 
gation be avoided, both because it is a burden to the parties 
involved and because it is a burden to the courts. It is 
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submitted that the solution ottered by this Court in the 
Harris case to a wife who wishes to appeal an adverse 
divorce decree and at the same time requires the alimony 
awarded by such decree is calculated to impede her in the 
protection of her rights, and to give rise to additional liti¬ 
gation, without serving any social or legal objective. 

In the Harris case this Court suggested to a wife who 
wanted to appeal an adverse divorce decree but who urgent¬ 
ly needed the alimony awarded by such decree that she reject 
the alimony, as such, and ask the trial court, and, if neces¬ 
sary, the appellate court, for an allowance of alimony in 
lieu thereof. Viewed in the light most favorable to the 
wife, the application to the trial court would result in her 
being granted an allowance of alimony in the same amount 
as was awarded her in the decree 1 . The situation of the 
husband and the wife would bo no different than if she 
accepted alimony under the decree. However, the husband, 
the wife and the court would have been put to additional 
expense and trouble in connection with the application. Of 
course, it is possible that the trial justice would reduce the 
allowance or deny it altogether. In either instance it 
would seem that he was necessarily expressing a judgment 
on the wife’s right to appeal and attempting to affect that 
right by withholding all or part of the alimony to which he 
had previously found her entitled after full hearing. It 
is precisely this possibility of the trial justice limiting the 
wife’s right of appeal because of her penury whicli makes 
the suggestion of this Court in the Harris case objection- 
aide. It is no answer to say that the wife’s rights would 
be protected by further application to this Court. This 
Court, with no witnesses before it, could hardly do other¬ 
wise than to grant the wife an allowance of alimony in the 

1 Thi-s seems likely because the matter would be heard by the trial justice 
under Rule 9 (a) (1) of the Rules of the District Court and such justice would 
hardly change the amount of alimony he fixed in the final decree after hearing 
the witnesses on the question. 


7 


amount fixed by the trial justice in his decree. Again, the 
result would be the same as if the wife had been permitted 
to accept alimony under the decree except that the husband, 
the wife and the courts would be burdened by the expense 
and trouble of a second application. 

It seems plain, therefore, that the course of action sug¬ 
gested by this Court in the Harris case constitutes a need¬ 
less formality. At best it places the burden of unnecessary 
litigation on the parties and the courts and jeopardizes the 
right of a wife to protect her marital status by appeal if 
she is impecunious. Moreover, such a procedure affords 
no additional protection to the husband 2 and accomplishes 
no desirable social objective. It is therefore, contrary to 
sound public policy. For these reasons alone the decision 
in the Harris case should be overruled. 

The rule fallowed in the Harris case is incorrect as a matter of law 

The legal issue presented by the Harris case and the case 
at bar concerns the application of the doctrine of equitable 
estoppel or estoppel by election rather than a question of 
divorce law. See Bigelow on Estoppel, (6th ed., 1913) Ohs. 
18, 20, 25. The considerations which are relevant to a 
determination of whether the appellant is, or in the Harris 
case should have been, estopped from appealing are ap¬ 
plicable equally in all other types of appeals. It is sub¬ 
mitted that this Court erred in the Harris case precisely 
because it failed to analyze the considerations relevant to 
the erection of such an estoppel but instead presumed to 
apply a fixed rule thought to be applicable in divorce cases. 

Thus, the starting point for the Court’s determination in 
the Harris case was the following quotation from American 
Jurisprudence: 


1 The alimony decree of the trial Court is always open to change upon 
motion of the husband. D. C. Code, 1940, § 16-413. 
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“It is held by the authorities without exception, so far 
as we can discover, ‘where a divorce is granted against 
the wife to whom an award of alimony is made, that, by 
accepting the alimony, she is precluded from taking and 
prosecuting an appeal from the decree of divorce.’ 2 
Am. Jur. § 219, p. 981.” 

It is important to note that this rule purports to be a rule 
invariably applicable in divorce cases. So interpreted the 
rule is incorrect, as we shall show. Of course, an estoppel 
against an appeal may arise in a divorce case. It does 
so, however, by virtue of the same considerations which 
preclude appeals in other types of cases. These considera¬ 
tions did not receive this Court’s attention in the Harris 
case. 

For example, this Court did not advert to the earlier but 
related section of A merican Jurisprudence , which reads: 

“Where the reversal of a judgment cannot possibly 
affect an appellant’s right to the benefit secured under 
a judgment, then an appeal may be taken, and will be 
sustained, despite the fact that the appellant has sought 
and secured such benefit.” (2 Am. Jur. 214, pp. 
977-978). 

To like effect are the following text statements from Corpus 
Juris Secundum and the Cyclopedia of Federal Procedure: 

“The general rule [that a person accepting the benefits 
of a judgment is estopped from appealing it] applies 
only where a substantial benefit has been accepted, and 
the acceptance has been voluntary; it does not apply 
where acceptance of the benefits from part of the judg¬ 
ment or decree is not inconsistent with an appeal from 
other parts , or where the right to the benefit accepted 
is absolute.'’ (4 Corp. Jur. Sec., § 215, p. 415; emphasis 
supplied). 


“The right to prosecute an appeal may be lost by wai¬ 
ver and a party by his acts or conduct may be estopped 
to assert the right * • *. Matters or acts relied upton 
to show a waiver or estoppel in this respect must, how- 
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ever, be clear and definite, and such as to bind appellant 
to the terms of the judgment or decree. They must be 
inconsistent with the claim of a right to reverse the 
judgment or decree, which it is sought to bring into 
review. Acts of a party which neither result in ad¬ 
vantage to him nor prejudice the appellee with respect 
to the validity and full operation of the decree are not 
sufficient basis for an estoppel against an appeal, nor 
a<-ts which in no wise recognize the validity of the judg¬ 
ment or decree, or constitute an acquiescence in it.” 
(10 Cyc. Fed. Proc., 2nd ed., 1943, $5041, PP- 499-500; 
emphasis suj)]) 1 io< 1). 

“It seems to be the rule that one cannot accept benefits 
under a judgment or decree and then appeal from it, 
when the effect ol* the appeal may be to annul the judg¬ 
ment or decree. Nevertheless, this rule is not absolute 
where the judgment or decree is not so indivisible that 
it must be sustained or reversed as a whole; for on 
principle a party cannot be estopped from seeking a 
review of a part of a judgment or decree because he has 
taken advantage of another independent part, which is 
in no manner affected by or affects the part which he 
would question. The rule also has no application to 
cases where the appellant is shown to be so absolutely 
entitled to the sum collected upon the judgment that the 
reversal of it will not affect his right to the amount ac¬ 
cepted., especially where there is not present conduct 
which is inconsistent with the claim of a right to re¬ 
verse the judgment or decree which it is sought to 
bring into review.” (Ibid, $5043, pp. 503-505; em¬ 
phasis supplied.) 

These text statements are rooted firmly in the cases. In 
the leading case in the Supreme Court of the United States, 
Embry v. Palmer, 107 IT. S. 8, 27 L. Ed. 346, the Court 
stated: 

“* * * it is sufficient for the present purpose to say that 
no waiver or release of errors, operating as a bar to the 
further prosecution of an appeal or writ of error, can 
be implied, except from conduct which is inconsistent 
with the claim of a right to reverse the judgment or 
decree, which it is sought to bring into review. If the 
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release is not expressed, it can arise only on the prin¬ 
ciple of an estoppel. The present is not such a case. 
The amount awarded, paid and accepted constitutes no 
part of what is in controversy. Its acceptance by the 
plaintiff in error cannot he construed into an admis¬ 
sion that the decree he seeks to reverse is not erroneous; 
nor does it take from the defendants in error anything 1 
on the reversal of the decree, to which they would other¬ 
wise he entitled; for they cannot deny that this sum, at 
least, is due and payable from them to the plaintiff in 
error." (27 L. Ed., 348) 

This decision has been consistently followed by the Supreme 
Court. Bcgnes r. Dumont, 130 U. S. 394, 32 L. Ed. 934; 
Gilfillian v. McKee, 159 U .S. 303, 40 L. Ed. 161; United, 
States v. Benedict, 261 U. S. 294, 67 L. Ed. 663; Mangus v. 
Miller, 317 U. S. 177, 1S7-18S, S7 L. Ed. 169, 175. See also 
McKain v. Mullen, 65 AY. Va. 558, 64 S. E. 829, 29 L. R. A. 
(X. S.) 29. 

The same views have been expressed uniformly in the 
United States Circuit Courts of Appeal. Thus, in Carson 
Lumber Co. v. St. Louis (£• S. F. B. Co., 209 Fed. 191, the 
Circuit Court of Appeals for the Eighth Circuit stated: 

“It is undoubtedly the genera! rule that a party who 
obtains the benefit of an order or judgment, and ac¬ 
cepts the benefit or receives the advantage, shall he 
afterwards precluded from asking that the order or 
judgment be reviewed. Nevertheless, this rule is not 
absolute where the judgment or decree is not so in¬ 
divisible that it must be sustained or reversed as a 
whole. It has no application to cases where the appel¬ 
lant is shown to be so absolutely entitled to the sum 
collected upon the judgment that the reversal of it 
will not affect his right to the amount accepted (citing 
cases), especially where there is not present conduct 
which is inconsistent with the claim of a right to re¬ 
verse the decree, which it is sought to bring into re¬ 
view (citing cases).” (209 Fed., 193-194). 


•’The Court’s decision in this ease was foreshadowed by its decisions in 
Erzcift v. Loivr\, 7 How. 172. 12 L. Ed. 655 and United States v. Dashiel, 3 
Wall. 688. 18 L. Ed. 268. 





11 


The rule was more succinctly stated by Judge Learned 
Hand, then a District Judge sitting on the Circuit Court of 
Appeals for the Second Circuit, in Spencer v. Babylon R. 
Co., 250 Fed. 24, as follows: 


“The general rule is well settled that unless there is a 
separate controversy, or unless there is some sum to 
which the appealing party is entitled in any event, he 
may not accept the benefit of the decree and later ap¬ 
peal.” (250 Fed. 26). 


To like affect are the following: Mudd v. Perry, 25 F. (2d) 
85 (C. C. A. S), cert. den. 278 V. S. 601, 73 L. Ed. 529; 
McFarland r. Hurley. 286 Fed. 365 (C. C. A. 5); Golden 
West Brewing Co. v. Mdonas <£• Sons. 104 F. (2d) 880 (C. C. 
A. 9); Jones v. Pettingill, 245 Fed. 269 (C. C. A. 1); Gardner 
r. Grand Beach Co., 29 F. (2d) 481 (C. C. A. 6); Schaffer r. 
Pennsylvania R. Co.. 101 F. (2d) 369 (C. C. A. 7); Fine- 
frock v. Kenova Mine Car Co.. 37 F. (2d) 310 (C. C. A. 4); 
Idaho Irr. Co. r. Good ivy, 2S5 Fed. 453 (C. O. A. 9). 


The State Courts also have applied these principles in 
cases involving or growing out of divorce actions. Cun¬ 
ningham v. Cunningham, 60 Nev. 191, 105 P. (2d) 398; 
Afriat v. Afrial, 61 Nev. 321, 117 P. (2d) 83 State ex rel. 
Cummings v. Rhine, 8 Wash. (2d) 7, 111 P. (2d) 222; Mc- 
llroy v. Mcllroy, 191 Ark. 45, 83 S. W. (2d) 550; Reinkan v. 
Reinken, 351 Ill. 409,184 X. E. 639; Browning v. Browning, 
208 Cal. 518, 282 P. 505; Coley r. Coley. 128 Ga. 654, 58 S. 
E. 205; Woelt.z r. Woeltz, 93 Tex. 548, 57 S. W. 35; Daroux 
v. Daroux, 53 Cal. App. 223, 199 P. 1112; Williams v. Wil¬ 
liams, 6 X. 1). 269, X". W. 47. In the Williams, Cunning¬ 
ham and Afriat cases, supra, all involving appeals by a 
divorced wife, these principles were reduced to a simple 
test to determine whether a person accepting the benefits of 
a decree is estopped from appealing it. This test requires 
the appellate court to pose the following question: 


4 Cf. (Jcrbig v. Ccrhig. 60 Xev. 295. 108 P. (2d ) 317. 
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If the decree is reversed on appeal, will the appellant 
have some substantial advantage he would not have had 
if the decree had not been entered? 

If the answer is in the affirmative an estoppel should arise; 
otherwise it should not. It is this test which, on the basis 
of reason and authority, we believe should be used in decid¬ 
ing the present case. 

Before applying this test to the facts of the present case, 
we shall indicate why we believe the rule announced in the 
Harris case is incorrect and comment on the cases cited by 
this Court in support of it. The rule followed by this Court 
in the Harris case was stated as follows: “where a divorce 
is granted against the wife to whom an award of alimony 
is made, that, by accepting the alimony, she is precluded 
from taking and prosecuting an appeal from the decree 
of divorce.” The rule has several serious defects. First, 
the word “alimony”, as used in this rule, applies equally 
to lump sum payments of alimony, or alimony in gross, and 
to periodic, usually monthly, payments of alimony. Reason 
tells us that different consequences may and should flow 
from the acceptance of a lump sum payment of alimony, 
which is not subject to change, than from acceptance of 
periodic payments of alimony, which are subject to change 
with changing conditions. Yet the rule does not recognize 
such distinction. Second, the rule fails to take into account 
whether the wife is entitled to the alimony she accepted ir¬ 
respective of the outcome of the appeal. The statutes of 
the particular jurisdiction necessarily play an important 
part in such a determination. The rule announced in the 
Harris case, purporting to be universally applicable, makes 
no provision for a difference in result based upon such fac¬ 
tors. Third, the rule fails to take into account the basis for 
the divorce decree against the wife, e. g., whether it is based 
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upon adultery on her part or upon the voluntary separation 
of the parties for the statutory period. Obviously, the ex¬ 
tent of the wife’s wrongdoing, if any, is a factor which may 
affect the decision of cases of this kind. Yet the rule does 
not recognize it as a factor to bo considered. Under these 
circumstances the rule alone cannot serve as a basis for 
decision. It is precisely because these factors were not 
considered in the Harris case that the rule of decision is 
incorrect. 

This Court cited six illustrative cases in support of its 
position in the Harris case (supra, p. 4). In four of these 
cases, the Moorman, Williams, Yates, and Storke cases, 
the benefit the wife accepted which gave rise to the estoppel 
was a lump sum payment of alimony. It is apparent that 
the acceptance of such a benefit, which is predicated on a 
continuance of the divorce, would, upon the reversal of the 
divorce decree, leave the appellant with a substantial ad¬ 
vantage she would not have had if the decree had not been 
entered. These cases, therefore, probably would have been 
decided in the same way under the test we are advocating. 5 
In fact the opinion in the Williams case established and ap¬ 
plied such a test. 

The decision in Spratt v. Spratt, supra, p. 4, clearly 
supports the rule followed by this Court in the Harris case. 
As an appeal to reason, however, the one sentence per 
curiam opinion sustaining the estoppel in the Spratt case 

‘The Moorman case might have been decided differently since the subject 
of the appeal was not the divorce decree but an increase in alimony. In 
Cunningham v. Cunningham, supra, p. 11, the Supreme Court of Nevada, 
which follows the rule we advocate, stated: “The case of Moorman v. Moor¬ 
man * * * cited by respondent is not persuasive of his contention. Moreover, 
it will be observed that the Court recognized the rule that one could accept a 
benefit under a judgment and at the same time appeal from it, when his right 
to the benefit is absolute.” 

It should be noted also that the observations of the Court in the Storke 
case on this subject were dicta since the Court first decided that the appeal 
had to be dismissed for laches, and that the later California cases of Brozim- 
ing v. Brazening and Daroux v. Daroux, supra, p. 11, are to the contrary on 
the issue under consideration. 
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(1G7 X. W. 735) falls short of the earlier, thoughtful and 
documented opinion in the same case denying the motion to 
dismiss (166 X. W. 769). It is perhaps for this reason that 
Corpus Juris Secundum cites the earlier opinion to support 
its text statement. See 4 Corp. Jur. Sec. § 216. 

The decision in Revard r. Revard, supra, p. 4, is also 
cited by this Court in support of its decision in the Harris 
case. However, the decision in the Revard case is demon¬ 
strably erroneous. It was entered by the Supreme Court of 
Oklahoma on the authority of two earlier cases. One of 
these, the Yates case, which has been referred to above, in¬ 
volved the acceptance of a lump sum payment of alimony 
while the other, Mosier v. Mosier, 121 Okla. 4, 246 P. 1099, 
involved a wife who remarried after her husband secured a 
divorce and nevertheless sought to appeal the decree grant¬ 
ing the divorce. Plainly, determinations that the wives 
were estopped from appealing in the Yates and Mosier 
cases, which decisions are sound, give no foundation for a 
like determination where a wife accepts a monthly pay¬ 
ment of alimony. 

In summary, therefore, we submit that the test which we 
advocate as proper to determine whether appellant is es¬ 
topped from appealing is better supported by reason and 
by authority than the rule followed by this Court in the 
Harris case. 

Upon application of a proper test no estoppel arises 

The application of the test we are advocating requires a 
determination of whether, if appellant secured a reversal 
of the divorce decree, she would have some substantial 
advantage as a result of the acceptance of alimony pay¬ 
ments of $70 a month since the entry of the decree that she 
would not have had if the divorce decree had not been 
entered. We think that the answer to this question is ob- 
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viously in tlic negative and, therefore, that no estoppel 
against her appeal should arise. 

It will be recalled that this case arose on appellee’s com¬ 
plaint for an absolute divorce on the grounds of voluntary 
separation for live years (Joint App. 1-2) and appellant’s 
counterclaim for separate maintenance (Joint App. 3-6), 
and that the record shows unequivocally that from June 1, 
1940, the date of the separation of the parties, until March 
20,1047, the date of the trial, appellee voluntarily and regu¬ 
larly paid appellant sums of money for her maintenance and 
for the support of the minor sons, such sums varying from 
$100 per month at the outset of the separation to $60 per 
month at the time of the trial when each of the sons had 
reached his majority (Joint App. 0-10, 13). It will be 
remembered also that in the District of Columbia the law 
provides that if a husband refuses to maintain his wife 
although able to do so the court may award her permanent 
alimony, as in the case of divorce, for her maintenance 
(I). C. Code, 1940 cd., § 16-415). It follows from these facts 
and this law that if this Court reversed the divorce decree, 
or if the trial court had not decreed a divorce, the provision 
of the decree awarding appellant “alimony for her support 
and maintenance” would in either case be the same as at 
present. For if the appellee is not and was not entitled 
to a divorce, then the appellant, who was deserted when 
her husband left Chicago for Washington (Joint App. 29), 
was and is entitled to alimony for separate maintenance 
as provided by § 16-415 of the I). C. Code , 1940 ed., and as 
she requested in her counterclaim. The provision of 
the decree granting appellant alimony, which has not been 
appealed, would have been the same whether or not a 
divorce was granted. Moreover, the alimony portion of the 
decree did not materially alter the situation existing be¬ 
tween the parties since appellee was making regular pay- 


To 


merits to the appellant for her maintenance prior to the 
decree; in essence it translated that situation into a legally 
enforceable obligation as provided by law. Certainly the 
appellant will secure no substantial advantage she would 
not otherwise have had by keeping the semi-monthly ali¬ 
mony payments decreed below and securing a reversal of 
the divorce decree. If the divorce decree was wrong she 
has always been entitled to support from her husband and 
that is all she has obtained. The unexpressed presumption 
implicit in the rule followed by this Court in the Harris case, 
namely, that an award of alimony to a wife against whom 
a divorce is granted is always dependent on the validity 
of the divorce accompanying the alimony award, is not 
borne out by the facts in this case at least. 0 Thus, it is 
plain that the appellant’s right to the alimony accepted in 
this case is “absolute” and will not be affected by a rever¬ 
sal of that portion of the “divisible” decree which it is 
sought to bring into review. 7 The language of the opinion 
of the Supreme Court in Embry v. Falmer, quoted above 
(supra, j)p. 9-10), may be applied with equal force in the 
case at bar. Under the circumstances the appellant should 
not be estopped from appealing the validity of the divorce 
decree because she has accepted the semi-monthly alimony 
payments awarded by the same decree. 8 


" We do not believe it is borne out by the facts in the Harris case either, 
but we do not think that a reversal of the Harris case on its facts is re¬ 
quired in order to find that an estoppel does not arise in this case. 

7 Appellee has not appealed from the decree below insofar as it relates to 
alimony. Of course that portion of the decree is always open to review ar.d 
change in the District Court under the provisions of § 16-413 of the D. C. 
Code, 1940 ed. This fact further emphasizes the protection afforded to 
appellee upon a reversal of the divorce decree. 

* N'or can the fact that appellant’s counsel accepted the counsel fees 
awarded by the decree (Joint App. 30) form the basis for an estoppel against 
the appellant. The decree, in this respect, ran in favor of counsel and was 
not subject to appellant’s control (Joint App. 29-30). In any event the right 
of counsel or appellant to counsel fees for counsel’s services in the trial 
Court arose by virtue of the provisions of § 16-410, D. C. Code, 1940 ed.: it 
is in no way dependent upon the validity of the divorce decree. 
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n 

The “voluntary separation” statute only authorizes 
divorce when both parties agree to live apart for five con¬ 
secutive years (in reply to appellee’s Point II). 

As indicated in our opening brief (Appellant’s Br. 6-7) 
this court has stated that “the very word ‘voluntary’ con¬ 
notes an agreement, and unless the parties agreed to live 
apart the separation cannot be voluntary.” Martin v. 
Martin , 82 App. 1). C. , ,160 F. (2d) 20, 22. 

Appellee in effect contends that voluntariness may be 
shown by silent acquiescence (Appellee’s Br. 3-4). This is 
true. However, the point is that a finding of “voluntary 
separation” based on silence requires an additional infer¬ 
ence that silence constitutes agreement, such inference not 
being required when there is proof of agreement. The 
quantum of proof required to establish this inference is 
greater than where proof of agreement is shown. It is 
precisely because the proof fails utterly to bridge this gap 
that the lower court’s decision is clearly erroneous. 

in 

Appellant is not estopped from urging the lower Court’s 
denial of defendant’s motion to dismiss made at the con¬ 
clusion of plaintiff’s case as error; in fact the denial 
of such motion was reversible error (in reply to appellee’s 
Point in). 

Appellee contends that by proceeding with the evidence 
after denial of her motion to dismiss, appellant estopped 
herself from urging the denial of the motion as error on 
appeal (Appellee’s Br. 4). This conclusion is erroneous 
under the circumstances of this case for two reasons. First, 


appellant was required to proceed with the evidence after 
denial of her motion to dismiss in order to support and 
secure relief on her counterclaim (Joint App. 3-G), and 
that was all she did. Second, the appellant’s evidence on 
her counterclaim strengthened appellee’s case; at least the 
appellee relies heavily on the deposition of Ralph Stein 
and Plaintiff’s Exhibit No. 2, neither of which were in evi¬ 
dence at the time the motion to dismiss was made (Appel¬ 
lee’s Br. 4-5). Cf. Capital Transit Co., Inc. v. Peggy Ann 
Gamble, 82 App. D. 0. , 160 F t J£d) 283, 75 Wash. Law 

Rep. 413. 

In fact, appellee had not made out a prima facie case at 
the time appellant’s motion to dismiss was made. To do so 
he would have had to have shown, at the least, that by 
August 20, 1940, at the latest, a date five years prior to the 
tiling of his complaint, his separation from his wife on 
June 1,1940 was agreed to or acquiesced in by her, and that 
such agreement or acquiescence on the part of his wife 
continued down to the filing of the complaint. But the ap¬ 
pellee’s affirmative case failed to show that by August 20, 
1940, his wife was aware even that his departure on June 1, 
was a separation at all, rather than one of the periodic 
business trips to Washington that he had been making for 
the past several years (Joint App. 8). Nor did he show, 
because the evidence was to the contrary, that his wife had 
not attempted a reconciliation during the five years prior 
to the filing of the complaint. Under the circumstances, as 
pointed out in our opening brief (Appellant’s Br. 7-9), the 
trial court’s denial of the motion to dismiss was clearly 
erroneous as a matter of law and fact and requires a rever¬ 
sal of the judgment. 
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IV 

The lower Court erred in finding that the appellant 
acquiesced in the separation from her husband and in con¬ 
cluding that the parties were voluntarily separated for 
five years prior to the filing of the complaint (in reply to 
appellee’s Point IV). 

In supporting the trial court’s determination, appellee 
states (Appellee’s Br. 5): 

“The evidence shows that this separation was acqui¬ 
esced in by both parties at its inception and the Court 
so found (J. App. 29).’’ 

However, the memorandum of the lower court states (Joint 
App. 29): 

“I have no doubt but that the plaintiff walked out on 
the defendant and his family—and that the separation 
thus begun was not voluntary —but I conclude and so 
find—despite deposition of son—that it was acquiesced 
in by the defendant—and has been throughout the 
years.” 

Plainly the lower court did not find that the separation 
was voluntary at its inception; nor would the evidence 
support'such a finding (Appellant’s Br. 1-4). Assuming 
arguendo that the appellant acquiesced in the separation 
at some time, 1 ’ when did she do so? The lower court finds 
that appellant acquiesced in the separation “throughout 
the years”. It did not find that the appellant had acqui¬ 
esced by August 20, 1940, in the involuntary separation 
which took place on June 1, 1940, only 2*4 months before; 
nor did it indicate that it was cognizant of the necessity 
for making such a finding. Yet that is precisely the finding 
it was required to make in order to grant the divorce. 
Parks v. Parks, 73 App. D. C., 116 F. (2d) 556; Buford vi 


"This assumption is contrary to the great weight of the evidence as is 
shown in our opening brief (Appellant’s Br. 9-12). 
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Buford, 81 App. I). C. 169, 156 F. (2d) 567. Since (1) the 
trial court failed to make this finding; (2) the record is 
devoid of evidence from which it can be inferred that the 
involuntary separation became voluntary by August 20, 
1947; 10 and (3) the burden of establishing that the invol¬ 
untary separation had become voluntary by August 20, 
1940, rested on the plaintiff (Appellant’s Br. 7-8), the 
Court’s award of an absolute divorce to the plaintiff was 
clearly erroneous and requires a reversal of the judgment 
in this respect. 


Conclusion 

WHPjREFORE, the premises considered, appellant prays 
that her right to appeal be upheld and that the judgment 
below, insofar as it grants an absolute divorce to Aaron 
Stein, be reversed with directions to dismiss the complaint. 

Respectfully submitted, 

WARREN L. SHARFMAN, 
ALLAN R. ROSENBERG, 

1822 Jefferson Place, N. W., 
Washington 6, D. C., 

Attorneys for Appellant. 

10 In fact the record shows at least four attempts at reconciliation by appel¬ 
lant after August 20. 1940 (Appellant’s Br. 10). 






